UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COVAD COMMUNICATIONS COMPANY,
et al.,

Plaintiffs, :
V. : Civil Action
No. 99-1046 (GK)
BELL ATLANTIC CORP., et al.,

Defendants.

MEMORANDUM OPINION

Plaintiffs, Covad Communi cat i ons Conpany and Di eca
Communi cations, Inc. (collectively “Covad”), bring this antitrust
action for damages and injunctive relief against Defendants, Bel
Atlantic Corporation and its subsidiaries (collectively, “Bell
Atlantic”).

The matter is now before the Court on Defendants’ Mtion to
Di smss the Second Anended Conplaint. Upon consideration of the
Mot i on, Qpposition, Reply, Sur-reply, the nunmerous subm ssions of
suppl enental authority submtted by parties, the Mtions Hearing
held on March 11, 2002, and the entire record herein, for the
reasons stated below, the Court grants Defendants’ Mdttion to
Di smi ss.

I. BACKGROUND'

! For purposes of ruling on a notion to disniss, the factual
al | egations of the conpl aint nust be presunmed to be true and
liberally construed in favor of the plaintiff. Shear v. National
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Covad is a California-based start-up conpany founded in 1996
that uses a technology called D gital Subscriber Line (“DSL") to
provi de hi gh-speed Internet services, as well as other network and
dat a services.?

Def endants are collectively the Bell Atlantic Corporation and
its twel ve subsidiaries.? Bel | Atlantic provi des
t el econmuni cati ons and | ocal exchange services in thirteen states
along the North Eastern Seaboard as well as in the District of

Col unbi a. *

Rifle Ass’n of Am, 606 F.2d 1251, 1253 (D.C. Cir. 1979).
Therefore, the facts set forth herein are taken from Covad’s
Conpl ai nt .

2 DSL is a neans of transmitting signals over existing
copper telephone wires at a rate many tines faster than dial-up
nodens, while, at the same tine, |eaving the phone |line free for
concurrent regular tel ephone and facsimle use. See Conpl. 11
45- 49,

® These subsidiaries are: Bell Atlantic Network Services,
Inc. (“BANSI”), Telesector Resources Goup, Inc. (“TRG), Bel
Atlantic Internet Solutions, Inc. (“BAIS"), Bell Atlantic-
Washi ngton, D.C., Inc., Bell Atlantic-Virginia, Inc., Bel
Atl antic-Wst Virginia, Inc., Bell Atlantic-Mryland, Inc., Bel
Atlantic-Del aware, Inc., Bell Atlantic-New Jersey, Inc., Bel
Atl anti c-Pennsyl vania, Inc., New York Tel ephone Conpany, and New
Engl and Tel ephone and Tel egraph Conpany. See Conpl. Y 13-32.

* Bell Atlantic is one of the Regional Bell Operating
Compani es that was divested from AT&T as part of the 1983
Modi fied Final Judgnment (“MFJ”) entered by this District Court.
See United States v. Anerican Tel. & Tel. Co., 552 F. Supp. 131
(D.D.C. 1982) (AT&T 11), aff’d. sub no. Maryland v. United States,
460 U. S. 1001 (1983). As aresult of the MFJ, Bell Atlantic was
permtted to provide services in the followng thirteen states:
West Virginia, Virginia, Mryland, Del aware, New Jersey,
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Covad alleges that Bell Atlantic has unlawfully naintained
nonopol y power in various tel econmuni cati ons markets, includingthe
DSL market, and has engaged in anticonpetitive and exclusionary
conduct in violation of Section 1 and 2 of the Sherman Antitrust
Act, 15 U.S.C. 88 1, 2 (“Sherman Act”), Sections 4 and 16 of the
Cl ayton Antitrust Act, 15 U.S.C. 88 15 and 26 (“Clayton Act”), the
District of Colunbia Antitrust Act of 1980, D.C. Code 8§ 28-4503,
4508 and conmon | aw.

Before turning to the particulars of Covad' s Conplaint, sone
general expl anation about the regul atory framework wi thin which the
parties operate is warranted.

A. Telecommunications Act of 1996

The rel ationshi ps between the parties are governed in |arge
part by the Tel econmunications Act of 1996, Pub. L. 104-104, 110
Stat. 56 (1996), codified at 47 U.S.C. 8§ 151 et seq. (“1996 Act” or
the “Act”), which sought to junp-start conpetition in the
comuni cations industry after a lengthy period of state and FCC
regul ated nmonopolies. The goal of the 1996 Act was to transform
t he tel econmunications industry from a nonopolistic setting to a

conpetitive one.®

Pennsyl vani a, New York, part of Connecticut, Rhode Island,
Massachusetts, Vernont, New Hanpshire and Mi ne.

> The House Conference Report explains that the purpose of
the 1996 Act was to “provide for a pro-conpetitive, de-regul atory

3



To encourage conpetition, the Act requires that those
conpanies that have historically provided telephone services,
referred to as “incunbent |ocal exchange carriers” or “ILEGCs,”
provi de certain services to newentrants in the tel econmuni cati ons
market, referred to as “conpetitive |ocal exchange carriers” or
“CLEGCs.”

Among ot her things, the 1996 Act requires that ILECs permt
“interconnection” with their local telecomunications network.?®
Specifically, ILECs nmust give new entrants access to their | ocal
network on terns that are “just, reasonabl e and non-di scrim natory”
so that these new entrants or CLECs can conpete with ILECs in
exi sting and energi ng tel ecommuni cati ons markets. 47 U . S.C. § 251.
Furthernore, the 1996 Act establishes a set of procedures for
maki ng and enforcing “i nterconnecti on agreenents” between | LECs and
CLECs for access to |local networks. 47 U S.C. § 252.

Si nce Decenber of 1997, Covad (a CLEC) and Bell Atlantic (an

| LEC), have entered into numerous interconnection agreenents

national policy framework designed to accelerate rapidly private
sector depl oynent of advanced tel econmuni cations and information
technol ogi es and services...by opening all tel ecommunications
markets to conpetition . . .” HR Conf. Rep. 104-458, at 1
(1996) .

® A local tel econmunications network conprises mllions of
t el ephone lines (“loops”), switches, transmission facilities,
pol es, conduits, ducts, and rights-of-way. It also includes
equi pnent, facilities, and other services.
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concerning access to Bell Atlantic’ s | ocal network. Al'l of these
agreenents have been, or currently are, the subject of dozens of
enf or cenent proceedi ngs before nunerous state regul atory bodi es and
t he FCC.

B. Covad’s Complaint

In this action, Covad al |l eges t hat Defendants have unl awful |y
mai ntai ned their nonopoly power in various teleconmunications
mar ket s by engaging in a pattern of “unlawful, anticonpetitive and
fraudul ent practices” in order to prevent Covad’s entry into those
mar kets. Conpl. | 7.

In particular, Covad alleges that its DSL services threaten
Bell Atlantic’s nonopoly power in three different product markets,
nanely the “Local Internet Access Market,” the “Local Tel econmuti ng

Market,” and the “Local Voice Services Market.”” See Conpl. T 53.

" The “Local Internet Access” market is the market for |ocal
t el econmuni cati on services that connect residences and busi nesses
with Internet service providers. The “Local Tel ecomruting
Market” is the market for |ocal tel ecomunications services that
connect people who work at home with their enployers’ internal
conputer networks. The “Local Voice Services Market” is the
mar ket for | ocal telecomunications services that brings voice
lines to hones and busi nesses within the “Local Access and
Transport Areas” or “LATAs,” which are geographically designated
zones in which Bell Atlantic is permtted to conplete tel ephone
calls without turning themover to an inter-exchange carrier
such as AT&T or Worldcom See Conpl. { 53.

On Cct ober 25, 2001, Covad filed a Mdtion for Leave to Anend
t he Conpl aint, which the Court denied w thout prejudice on
January 3, 2002, pending resolution of Defendants’ Mtion to
Dismiss. In their Mdtion to Arend, Plaintiffs sought to alter the
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Covad also asserts the existence of hundreds of different
geographic markets in the states Bell Atlantic serves.?®

Virtually all the conduct of which Plaintiffs conplain
concerns Bell Atlantic’'s failure to performduties required under
the 1996 Act. Chief anong these allegations is that Bell Atlantic
has denied Covad access to its local telephone network in the
followng four ways: (1) refusing to “collocate” or provide
physi cal space and facilities for the placenent of Covad s
equi pnrent within Bell Atlantic’s central offices, Conpl. 1 91-124;

(2) denying access to “local |oops,” which are the wires running
between Bell Atlantic’s central offices and custonmers’ prem ses,
Compl . Y 125-177; (3) refusing to maintain adequate operations
support systens (“0OSS’), the conputer systens that Covad al ong with
nunmer ous ot her newentrants in the | ocal tel econunicati ons markets
nmust use to order |oops fromBell Atlantic, Conpl. {7 131-135; and

(4) denying access to the “transport” facilities that connect

Covad’s central office equipment with other points in Covad s

product markets all eged by conbining the “Tel ecormuting Market”
and the “Local Internet Access Market.” See Pls.’” Mt. for Leave
to Anend Conpl. at 2.

8 In Plaintiffs’ Mdtion for Leave to Arend the Conpl ai nt,
filed on Cctober 25, 2001, Covad sought to redefine the
geographic markets alleged. Covad originally viewed each central
office as a separate geographic market. Covad sought to anend
its Conplaint by alleging that each netropolitan area was a
separate geographic market. See Pls.” Mt. to Arend the Conpl.
at 3-5.



network, Conpl. Y 175-177.

Covad argues that Bell Atlantic has repeatedly denied or
del ayed access to these four dinmensions of the |ocal telephone
net wor k. Plaintiffs further allege that tinely access to Bell
Atlantic’s local network is essential to their provision of DSL
services and to conpetition in the relevant telecomrunications
mar kets. See Conpl. 19 89-177.

Plaintiffs’ other allegations of anticonpetitive conduct
I ncl ude price squeezing and refusal to |line share, see Conpl. 91
178-185; m sl eadi ng and fraudul ent advertising, see Conpl. 1Y 186-
192; bad faith negotiations, see Conpl. Y 196-201; and patent
m suse, see Conpl. {1 202-212.

Plaintiffs filed this action on April 28, 1999, anending their
Conplaint twice, once on July 8, 1999, and again on August 10,
2000. The Court has issued two Menorandum Opi ni ons since then
bot h of which denied Non-resident Defendants’ Mdtions to Disniss
for Lack of Personal Jurisdiction.® Defendants now nove to dismiss
the entire case for failure to state a claim Fed. R GCv. P
12(b) (1) and (b)(6). The Court heard oral argunent on this Mtion
on March 11, 2002.

II. STANDARD OF REVIEW

® See Menorandum Qpi ni ons and Orders dated Decenber 16,
1999, and May 30, 2001.



"[ A] conplaint should not be dism ssed for failure to state a
claimunless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimwhich would entitle himto

relief.” Conley v. Gbson, 355 US. 41, 45-46 (1957); Davis V.

Monroe County Bd. of Educ., 119 S. C. 1661, 1676 (1999).

III. ANALYSIS

A. All Antitrust Claims Related to 1996 Act Duties Must Be
Dismissed

The heart of Plaintiffs’ Conplaint is that Bell Atlantic has
violated Section 2 of the Sherman Act, which prohibits (1) the
willful acquisition or nmintenance of nonopoly power in the
rel evant market (2) by the use of exclusionary or predatory conduct
“to foreclose conpetition, to gain a conpetitive advantage, or to

destroy a conpetitor.” United States v. Giffith, 334 U S. 100,

108 (1948). A showi ng of “exclusionary” conduct is an absolute
pre-requisite to stating a clai munder Section 2.

A careful review of the Conplaint reveals that virtually al
al l egati ons of exclusionary conduct, with the exception of the
retaliatory patent law suit, relate to Bell Atlantic’'s failure to
conply with the nyriad duties contained in sections 251 and 252 of
the 1996 Act.

Specifically, Covad alleges that Bell Atlantic engaged in

“excl usionary” conduct through denial or delay of access to its



|l ocal network in the areas of collocation, access to |oops,*
adequat e oper ati ons support systens, > transport services, ' and |ine
sharing, ** all of which are expressly governed by 8§ 251(c) (1), (2),
(3) and (6) of the 1996 Act as well as by particular provisions in
the interconnection agreenents entered into between the parties.

Plaintiffs also allege that Defendants engaged in exclusionary

10 Covad alleges that Bell Atlantic has nade false clains of
no space, see Conpl. 19 98-104; required unreasonabl e buil d-outs,
id. Y117; overcharged for construction build out costs and power
costs, id. 1T 115-123; and failed to deliver usable collocation
space in a tinmely manner, id. T 124.

1 Covad alleges that Bell Atlantic has failed to provide
| oop pre-qualification information, see Conpl. 1Y 125-130;
unr easonabl y del ayed the supply of |oops for Covad s end users,
id. 97 136-145; refused to provide “long | oops” or “repeaters” to
Covad in order to boost the voltage of the digital signal, id. 11
150- 157; overcharged for long | oops, id. 1Y 158-162; refused to
provi de copper | oops for Covad s end users, which would make
service faster, id. 1Y 163-167; del ayed access to renote
termnals, which would allow for higher speed service, id. 11
168-170; and failed to develop a procedure to correct problens
with Covad s | oops, id. Y 171- 174.

12 Covad alleges that Bell Atlantic failed to provide
adequat e operations support systens by not adopting an efficient
nmeans of processing orders and correcting errors in orders. See
Conpl . 97 131-135.

13 Covad alleges that Bell Atlantic delayed its orders for
transport (i.e., facilities connecting points within Covad’s
network) and in the provisioning of “custonmer circuits.” See
Conpl . T 175-177.

4 Covad alleges that Bell Atlantic refused to allowit to
use existing voice lines to provide digital service, and instead
required it to order and install a second |line for these
services. See Conpl. 19 178-181.
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conduct through price squeezing, * nisleadi ng adverti sing about its
own DSL services, ! sham negotiations,! and a retaliatory patent
| awsui t, *® conduct which, with the exception of the patent suit, is
al so governed by the 1996 Act and the interconnection agreenents
bet ween the parties.

For the reasons di scussed bel ow, the Court concl udes t hat none
of these allegations, if proven, can be “exclusionary” conduct
within the neaning of antitrust |law and that therefore, Covad's
clains related to the 1996 Act nust be di sm ssed.

1. The 1996 Act Contains Affirmative Duties That
Extend Beyond the Requirements of Anti-Trust Law

First, Covad s allegations, which essentially relate to Bel
Atlantic's failure to conply with 1996 Act duties, fall squarely
outside the paraneters of antitrust |aw As recogni zed by the

Seventh Crcuit in Gol dwasser v. Aneritech Corporation, 222 F.3d

5 Covad alleges that Bell Atlantic price squeezed by
charging it and other whol esal e custoners the sanme price for
unbundl ed | oops that it charges its own custoners for final DSL
services. See Conpl. f 178

6 Covad alleges that Bell Atlantic advertised DSL services
that it knew it could not deliver in order to prevent DSL
conpetitors, such as Covad, fromcapturing the first-nover
advant age. See Conpl. 19 186-192.

7 Covad alleges that Bell Atlantic engaged in “sham
negoti ati ons” in connection with amendnents to and enforcenent of
various interconnection agreenments. See Conpl. Y 196-201.

8 Covad al l eges that Defendants filed a retaliatory patent
| awsuit in response to this action. See Conpl. T 202-212.
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390 (7" Gir. 2000), the 1996 Act contains duties and obligations
of affirmative assistance that “go well beyond anything the
antitrust |laws would nmandate on their own.” 222 F.3d at 400.

Al nost every court since Goldwasser has recognized this to be

true. **

The reason for this nearly unani nbus consensus is that the
1996 Act was designed by Congress to spur conpetition in |ocal
t el ephone markets in ways that the antitrust |aws did not require.

As the Seventh Circuit explained in Goldwasser, “Congress could

have chosen a sinple antitrust solution to the problem of

¥ I'n &l dwasser, the Seventh Circuit dismissed a conplaint
in a case raising substantially simlar facts to those at bar.
Nearly every district court since then has relied on Gol dwasser
and dism ssed antitrust clainms based on conduct subject to the
1996 Act. See, e.qg., MXC Communications, Inc., v. Bell South
Tel ecomuni cations , Inc., No. 00-2808, slip op. at 10-14 (S.D
Fla. May 17, 2001); Law O fices of Curtis v. Trinko, LLP v. Bel
Atlantic Corp., 123 F.Supp. 2d 736 (S.D.N. Y. 2000); Law Ofices
of Curtis v. Trinko, LLP v. Bell Atlantic Corp., No. 00 Gv.
1910, 2000 W. 1800653 (S.D.N.Y. Apr. 26, 2001); Covad
Communi cations Co. v. Bell South Corp., No. 1:00-CV-3414 (N.D. Ga.
July 6, 2001); Supra Tel econmunications & Information Systens,
Inc. v. Bell South Tel ecomunications, Inc., No. 99-1706-C v (S. D
Fla. June 8, 2001); Building Conmunications, Inc. v. Aneritech
Services, Inc., No. 97-CVv-76336 (E.D. Mch. June 21, 2001);
| nt er redi a Communi cations, Inc., v. Bell South Tel econmuni cati ons,
Inc. No. 8:00-Civ-1410-T-24 (Q(MD. Fla. Dec. 19, 2000);
Caval i er Communi cations, LLC v. Verizon Virginia Inc., No.
3:01Cv736 (E.D. Va. March 27, 2002); but see Stein v. Pacific
Bell Tel Co., 173 F.Supp. 2d 975 (N.D. Cal. 2001)(properly pled
antitrust theories based upon denial of access to essenti al
facilities, nonopoly |everagi ng and nonopolistic refusal to deal
not barred by Gol dwasser even though facts supporting those
theories relate to duties under 1996 Act); Davis v. Pacific Bell,
Nos. C 01-0260 & C 01-585 (N.D. Cal. Jan. 10, 2002).
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restricted conpetition in |ocal telephone markets. It did not.”
&ol dwasser, 222 F.3d at 399. | nstead, Congress created a new
statutory system of “nore specific and far-reaching obligations
[than inposed by the antitrust laws] that [it] believed would
accel erate the devel opnment of conpetitive markets.” 1d. at 401
Specifically, Congress inposed on |ILECs a “host of special duties”
or “affirmative duties to help one’s conpetitors” that “do not
exi st under the unadorned antitrust laws.” 1d. at 399.
Consequently, the duties of affirmative assistance set forth
in the 1996 Act exist outside the paranmeters of pre-existing
antitrust |aw Bell Atlantic’'s alleged failure to conply wth
those duties, which is the lion's share of Plaintiffs’ Conplaint,
does not constitute “exclusionary” conduct as a matter of |aw,

which is the sine gua non of any antitrust violation.

2. The Plain Language of the 1996 Act Precludes
Creation of Antitrust Claims for 1996 Act Duties

Second, the savings clauses of the 1996 Act precl ude expansi on
of antitrust law to incorporate 1996 Act duties. The 1996 Act
contains two savings clauses. Section 601 (c)(1), the general
savings clause, provides that “[t]his Act . . . shall not be
construed to nodify, inmpair or supersede federal, State, or |oca
| aw unl ess expressly so provided.” The Act al so provi des a savi ngs

cl ause that specifically refers to antitrust renedies: “nothing in
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this Act . . . shall be construed to nodify, inpair, or supersede
the applicability of the antitrust laws.” 47 US C § 152,
Hi storical and Statutory Notes. Pub. L. No. 104-104, 110 Stat. 56,
§ 601(b)(1).

I n adopti ng these two separate savings cl auses, Congress nade
explicit its intention that the 1996 Act should not in any way
alter the application or scope of existing antitrust [aw  Thus,
conduct that was proscribed prior to the 1996 Act renains
proscribed after its enactnent. Simlarly, conduct that did not
violate antitrust law prior to the 1996 Act does not now violate
antitrust law after the Act. As expl ained above, there is nearly
unani nous consensus that the 1996 Act inposes affirmative duties of
assistance that require far nore than the existing antitrust |aws
nowrequire. |If Congress intended antitrust liability and renedi es
to attach to violations of the specific and affirmative duties set
forth in the 1996 Act, it certainly knew howto nmake its intention
known by including provisions to that effect in the 1996 Act.

3. Plaintiffs Do Not State an Essential Facility Claim

Third, Plaintiffs fail to state an essential facility claim
Plaintiffs’ primary argunment is that Bell Atlantic’s denial and
delay of access to its local network anpbunts to denial of an
“essential facility” in violation of antitrust |aw

An essential facility claimrequires that a nonopolist who
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conpetes with the plaintiff in the nonopolized market controls an
essential facility, and refuses the plaintiff's request for access

to that facility. Caribbean Broadcasting Sys., Ltd. v. Cable &

Wreless PLC, 148 F.3d 1080, 1088 (D.C. Cr. 1998); see also M

Communi cations Corp. v. AT&T, 708 F.2d 1081, 1132-33 (7th Grr.

1983) . The animating concern of this doctrine is to prevent a
nmonopol ist from extending nonopoly power from one stage of
production to another, and fromone nmarket to another. [d.

The essential facility doctrine, however, is a narrow and
limted qualification of a firms right to refuse to deal withits

conpetitors. Oynpia Equipnent Leasing Co. v. Western Union

Tel egraph Co., 797 F.2d 370, 376 (7'" Cir. 1986). Because the

purpose of antitrust law is to protect conpetition, not
conpetitors, a firm-even one wth Iawful nonopoly power--
ordinarily has no duty under antitrust lawto help its conpetitors.

Aspen Skiing Co. v. Aspen Hi ghl ands Skiing Corp., 472 U.S. 585, 600

(1985). Indeed, conpulsory access to a firms facilities, if it
exists at all, is exceptional, particularly in a regulated
I ndustry. 3A Phillip Areeda & Herbert Hovenkanp, Antitrust Law,
19 771b, 771c, 773a (1996).

Furthernore, in order to prevail under an essential facility
theory, Plaintiffs nust still denonstrate an “anticonpetitive

effect.” See United States v. Mcrosoft, 253 F.3d 34, 58 (D.C
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Cr. 2001). Specifically, the conduct nust nake a significant
contribution to mai ntenance of its nonopoly power, pose significant
harm to conpetition, or otherwise “inpair[] conpetition in an

unnecessarily restrictive way.” Aspen Skiing, 472 U.S. at 605-606;

3 P. Areeda & H Hovenkanp, supra, T 651c at 78 (1996).
Def endant’s conduct nust also lack a legitimte business
justification in order to be unlawful or exclusionary. Aspen
Skiing, 472 U.S. at 605-606.

Finally, consideration of existing regulatory nechani snms and
the degree to which they already address the alleged threat to

conpetition is necessary. see MI v. AT&T, 708 F.2d at 1106 (“the

presence of a substantial degree of regulation, although not
sufficient to confer antitrust inmunity, may affect...the precise
dinmensions of the ‘wllful acquisition or naintenance  of

[ ronopol y] power”)(internal citations omtted); Town of Concord v.

Boston Edison Co., 915 F.2d 17, 25 (1% Cr. 1990)(regulation

“dramatically alters the cal cul us of antitrust harns and benefits”;
finding that price squeeze did not violate Sherman Act because
prices were fully regul ated); see also 1A P. Areeda & H. Hovenkanp,
supra, T 240(d) at 15, 17 (2000) (“Even when conduct is not exenpt
fromantitrust | aws, regul ation of a market can bear heavily on the
application of antitrust principles...The presence of regulationin

sonme instances limts the antitrust role, and in sone instances
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sinply changes it...The inpact depends on the nature of the
regul atory regine, the nature of the antitrust claim and the
degree of supervision given by the agency to the challenged
conduct.”).

Viewed in |light of these principles, Covad s allegations fail
to state an essential facility claim Those allegations focus on
di sputes over the terns for obtaining access to Bell Atlantic’s
| ocal exchange network—an entitlenment that was first created by
the 1996 Act (not by the antitrust laws). The particular terns of
that statutorily mandated access are nowfully regul ated by the FCC
and state comm ssions through their oversight and approval of
detail ed i nterconnecti on agreenents. In this setting, there can
be no significant harmto conpetition or anti-conpetitive effect as
a matter of antitrust law, as every relevant facet of Bell
Atlantic’s relationship with Covad is subject to regulation under
the 1996 Act, the rulings of the FCC, and the affirmative and
active supervision of state public utility conm ssions charged with

the 1996 Act’'s enforcenent. See ol dwasser, 222 F.3d at 401

(“antitrust laws would add nothing to the oversight already

avai | abl e under the 1996 [Act]”); cf. Town of Concord, 915 F.2d 17

(price squeeze clains are not exclusionary conduct under Section 2
because no durable harmto conpetitionin fully regul ated markets).

The case at bar is sinply unlike the paradi gnmatic denial of an
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essential facility that the Supreme Court analyzed in Aspen Skiing

Co., 472 U. S. 585 (1985), where an unrequlated firmw th nonopoly

power chose to “forgo cash revenues and efficient nethods of doing
business for the sole purpose of driving its rivals out of the
market.” ol dwasser, 222 F.3d at 398.

Nor is this the case of OGter Tail Power Co. v. United States,

410 U.S. 366 (1973),%° where the Suprene Court upheld a finding of
Section 2 liability against a public utility conpany that refused
to supply or “wheel” to retail conpetitors essential wholesale
power that the governing regulatory schenme was wi t hout authority to

conpel. See Oter Tail Power, 410 U.S. at 375 (“So far as wheeling

is concerned, there is no authority granted the Conm ssion
under...the Federal Power Act to order it...the power to direct
wheeling was left to the ‘voluntary coordination of electric

facilities'”)(citations omtted).?*

20 gpecifically, after its voluntary supply contracts with
retail conpetitors expired, OQtter Tail Power refused to sel
energy to those conpetitors at whol esale prices and refused to
agree to “wheel” power to them from other whol esal e suppliers
outside of ter Tail's whol esal e nonopoly narket area.
Significantly, the Federal Power Comm ssion had only very limted
authority to order interconnections between utilities. In these
ci rcunst ances, the Court enjoined Qtter Tail either to sell its
own power or to wheel power supplied by other wholesalers to the
downstreamretail level. Qter Tail Power, 410 U S. at 377-382.

21 Aspen Skiing and Otter Tail Power are the principal cases
relied upon by Plaintiffs in support of their essential facility
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Thi s case, by contrast, involves disputes over access to Bell
Atlantic’s |local network where the access is nandated by the 1996
Act, fully regulated by the FCC and state commi ssions, and clearly
spel l ed out in detailed interconnection agreenents approved by the
FCC and state commissions. Bell Atlantic has no freedomto take
any unilateral action relating to access to interconnection with

the local networks.?# In light of this regulatory schene,

argunent. Plaintiff also relies on MCl v. AT&T, 708 F.2d 1081
(7" Cir. 1983), in which the Seventh Circuit upheld a jury's
determ nation that AT&T violated Section 2 by denying M

i nterconnection to its local distribution facilities, thereby
preventing it fromoffering certain |long distance services. M,
however, was a pre-1996 Act case, and interconnection was not
subject to the level or kind of regulation and supervision that
it is subject to under the current 1996 Act regine. See MI, 708
F.2d at 1103 (“Although the FCC has authority to conpel

i nterconnection...the initial decision whether to interconnect
rests with the utility, and the record shows that the FCC did not
control and approve of AT&T's actions here. Nor has the FCC
supervi sed AT&T' s interconnection practices so closely that the
FCC s approval could be inferred.”); see also 1A P. Areeda & H
Hovenkanp, supra, at § 240(d)(noting that the MZ court
considered AT&T's failure to interconnect a refusal to deal
because it was insufficiently supervised by the regulatory

conmm ssion); see also Defs.” Reply at 14 (“the contrast with the
1996 Act could hardly be sharper — there is no termof an

I nterconnection agreenent that an |ILEC can inpose on a CLEC for
even a nonment without a regulator’s explicit approval”).

2 The degree to which a firm s discretion regarding
i nterconnection is supervised by a regulatory regine is critica
to application of antitrust principles. See Oter Tail, 410 U S
at 374 (finding antitrust liability in part because the
interstate distribution of power was left to the “voluntary
commercial relationships” rather than a “pervasive regul atory
schene” and because these relationships “are governed in the
first instance by business judgnment and not regul atory
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application of the essential facility doctrine and its underlying
conmpul sory dealing rationale “would add nothing to the oversight

al ready avail abl e under the 1996 |law.” Goldwasser, 222 F. 3d at

401.

Accordingly, in view of established essential facility
doctrine principles as well as the regul atory context of this case,
the Court concludes that Plaintiffs fail to state an essentia
facility claim

4, The Enforcement Schemes of the 1996 Act and Anti-
Trust Law Are Fundamentally Incompatible

Finally, while not dispositive of the issue, the Court cannot
hel p but note the fundanmental inconpatibility between the renedi al
schenes established by the antitrust laws and the 1996 Act. As
expl ai ned above, nost of the Conplaint concerns conduct that is
commtted to the supervision of the FCC and to state public utility
conmmi ssi ons. Permtting judicial consideration of these sane

issues nay interfere with the ability of state regul atory agenci es

coercion.”); see also 1A P. Areeda & H Hovenkanp, supra, at 1
240c(1)(“I'n determ ning the appropriateness of antitrust
intervention, the issue is...the inpact of regulation on the
particul ar conduct being challenged. Minly, the antitrust
tribunal needs to know whether the conduct (1) is the product of
unsupervi sed discretion of the private firm..(2) was approved by
a regulatory agency but with little thought for the inpact of the

conduct on conpetition;...(3) was approved by a regul atory
inquiry that took full, statutorily authorized account of
conpetitive effects...”).
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and the FCC to carry out their regulatory mssions, and could

subj ect I1LECs to i nconsi stent standards of conduct. See Phonetel e,

Inc. v. AT&T Co., 664 F.2d 716, 732 (9'" Cir. 1981)(“the agency nust
have sufficient freedom of action to carry out its regulatory
m ssion, and the regulated entity should not be required to act
with reference to inconsistent standards of conduct.”).

For exanple, a CLEC could use antitrust law as a vehicle to
collaterally challenge adverse determ nations of regulators, or
bypass regul atory determ nati ons concerning all eged viol ati ons of
i nt erconnection agreenents altogether. |In this case, for exanple,
t he gravanen of Covad s Conplaint is essentially that Bell Atlantic
has failed to conply with nunerous negotiated interconnection
agreenents entered into pursuant to the 1996 Act. See March 11,
2002, Motions Hearing, Defs.’ Handout at 3-4. These very sane
i ssues are already before or have al ready been deci ded by dozens of
state comm ssions as well as the FCC. \Wether an interconnection
agreenent has been violated is a determ nation that, as an initial
matter at | east, nust be deci ded by regulators, and not this Court.

I ndeed, the Seventh Circuit in Goldwasser enphasized the

nature of this inconpatibility when dismssing a substantially
sim lar Conplaint:
[ T] he procedures established under the 1996 Act for

achieving conpetitive markets [are not] conpatible with
the procedures that would be used to acconplish the sane
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result under the antitrust |aws...The el aborate system of
negoti at ed agreenents and enforcenent established by the
1996 Act could be brushed aside by any unsatisfied party
with the sinple act of filing an antitrust action. Court
orders in those cases could easily conflict with the
obligations the state comm ssions or the FCC inposes.

CGol dwasser, 222 F.3d at 401. See al so Essential Communi cations

Sys. Inc. v. AT&T, 610 F.2d 1114, 1120-21 (3¢ Gir. 1979)(al t hough

Comruni cati ons Act does not confer blanket antitrust imunity,
“Iwje recogni ze...that a given antitrust renmedy mght in specific
i nstances present an actual or potential conflict with a duty
imposed by the FCC 7). Consequently, there is a basic
i nconpatibility between the renedial schenes of the 1996 Act and
antitrust |aw.

In view of all the foregoing, the Court finds that Covad s
all egations pertaining to 1996 Act duties do not constitute
excl usionary conduct as a matter of antitrust |aw Plaintiffs’
clains are therefore dismissed, and Bell Atlantic’'s Mtion is
granted as to these cl ai ns.

B. Covad’s Retaliatory Patent Claim Must Be Dismissed

Covad also alleges that Bell Atlantic’'s suit against it for

patent infringenment constitutes a violation of Section 2.2 Conpl.

Z In that action, the District Court held on cross notions
for sunmary judgnent that Covad did not infringe Bell Atlantic’s
patent. See Bell Atlantic Network Services, Inc. v. Covad
Communi cations Goup, et al., 92 F. Supp. 2d 483 (E.D. Va. 2000).
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19 202-212. Specifically, Covad states that Bell Atlantic’s “bad-
faith filing of the patent action was a pretext. Bell Atlantic did
not bring the patent action out of any desire to protect its
purported intellectual property...[but rather] to interfere with
conpetition in the relevant markets and to retaliate against [it]
for asserting its rights in this lawsuit.” Conpl. | 212.

However, Covad has failed to allege that this suit had any
“anticonpetitive effect.” M crosoft, 253 F.3d at 58-59 (prinma
facie case under Section 2 requires denonstration  of
“anticonpetitive effect”). Therefore, any claim based on the
patent suit is dismissed, and Defendants’ Mdtion is granted as to
this claim

C. Covad’s State Law Claims Must Be Dismissed

Because the Court has dismssed Plaintiffs’ federal clains, it
declines to exercise supplenental jurisdiction over the state | aw
cl ai ns. Def endants’ notion is therefore granted as to Covad’s
state |l aw clains, and these clains are dismissed.

IV. CONCLUSION

For all the foregoing reasons, Defendants’ Motion to Dismss

the Conplaint is granted. Covad’s clains are dismissed. An

appropriate Order will issue with this Opinion.
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DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COVAD COMMUNICATIONS COMPANY,
et al.,

Plaintiffs, :
v. : Civil Action
No. 99-1046 (GK)
BELL ATLANTIC CORP., et al.,

Defendants.

ORDER

The matter is now before the Court on Defendants’ Mdtion to
Di smiss the Second Amended Conplaint. Upon consideration of the
Motion, QOpposition, Reply, Sur-reply, the nunerous subm ssions of
suppl emental authority submtted by parties, the Mtions Hearing
held in this matter on Mrch 11, 2002, and the entire record
herein, for the reasons stated in the acconpanying Menorandum
Qpinion, it is hereby

ORDERED, that the Court grants Defendants’ Mdtion to D smss
the Second Anended Conplaint; it is further

ORDERED, that this case i s dismissed.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE
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