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MEMORANDUM OPI NI ON

This matter comes before the Court on defendant Export -
| mport Bank’s (“the Bank”) notion for summary judgnent and
plaintiff Judicial Watch's cross-notion for sunmmary judgnent.
For the follow ng reasons, defendant’s notion is granted in part
and denied in part, and plaintiff’'s notion is granted in part and
denied in part.

BACKGROUND

Fact s

On May 22, 1999, Judicial Watch submtted a Freedom of
I nformation Act (“FO A’) request to the Bank. The Bank received
Judicial Watch’s five-part request on May 25, 1999. Judi ci al
Wat ch sought records pertaining to 1) “the application, analysis,
consideration, and/or granting of export insurance for goods and
services considered for exportation and/or exported to the

Peopl e’ s Republic of China fromJanuary 20, 1993 to the present”;



2)(a) “the appointnment of Janmes Harnon and Maria Haley to the
Export-Inmport Bank,” and (b) “their contact w th conpanies,
entities, and/or persons related or doing or conducting business
in any way with the People’ s Republic of China”; 3) *contact
and/ or communi cation by Janmes Harnon and/or Maria Haley with the
governnent officials and/or agents of the People’ s Republic of
China”; 4) “contact and/or conmunication by James Harnon and/ or
Maria Haley with Tony Coehl 0”; and 5) “Tony Coehl o and/ or

Wert hei m Schroeder.” Conplaint, at | 5.

According to Judicial Watch, it had neither received a
response to its request within twenty working days nor a
statenent fromthe Bank articulating the reason for the delay, as
required by 5 U S.C. 8 552(a)(6)(A) (i) and 5 U. S.C. §
552(a)(6)(B)(i)-(iii). The Bank, however, wote Judicial Wtch
on July 21, 1999, explaining that the delay resulted from
Judi ci al Watch’s | ack of cooperation. Specifically, Judicial
Wat ch had agreed during a June 4, 1999 tel ephone conversation to
clarify the request, but never called the Bank back to do so. 1In
addition, the Bank called Judicial Watch several nore tinmes and
| eft messages (on June 9, 11, and 16, 1999) which were not
returned. Neverthel ess, Judicial Watch determned that it had
exhausted its admnistrative renedies and filed this [awsuit on
June 24, 1999, to conpel disclosure.

Pursuant to the FO A the Bank conducted a search for



responsi ve records and made di sclosures to the plaintiff. The
di scl osure occurred in three phases. First, on Septenber 2,
1999, the Bank rel eased 335 pages of docunents, either in
redacted formor their entirety, responsive to parts 2 through 5
of the request. The Bank also referred 35 responsive docunents
to the Departnment of Conmerce for review and direct response to
Judi cial Watch. Second, on Septenber 20, 1999, the Bank rel eased
50 pages fromDirector Haley's tel ephone |ogs, which were
responsive to parts 2 through 5 of the request. Third, on
Decenber 15, 1999, the Bank rel eased 16, 683 pages, either in
redacted formor in their entirety, responsive to part one of the
request. The Bank, however, w thheld seven binders of docunents,
totaling 2,113 pages, and 137 insurance applications that were
either withdrawn or denied by the Bank.
1. The Export-Inport Bank

To evaluate the legal issues in this FOA suit, the
foll ow ng background information pertaining to the Bank is
useful. The Bank is an agency of the United States governnent.
Its purpose is to aid in financing and facilitating exports and
t he exchange of goods and services between the United States and
foreign countries. 12 U S.C. 8 635(a)(1). The Bank is founded
on the premse that it is in the United States’ interest to
“f oster expansion of manufactured goods, agricultural products,

and ot her goods and services, thereby contributing to the



pronoti on and mai nt enance of high | evels of enploynment and real
incone and to the increased devel opnment of the productive
resources of the United States”. 12 U.S.C. § 635a(b) and (c).

To achieve this goal, the Bank is authorized to provide
guar ant ees, insurance, and extensions of credit on conpetitive
terms to United States businesses that seek to export goods and
services to other countries, particularly where private financing
and insurance is unavail abl e because of risk factors specific to

the country inporting those goods. 1d.; see also Declaration of

Joseph A, Sorbera (“Sorbera Decl.”), App. A at 2. CGovernance of
the Bank is by a five-nenber Board of Directors, all of whomare
appoi nted by the President with the approval of the U S. Senate.
12 U.S.C. 8§ 635a(b) and (c).
ANALYSI S

In light of this background, the Court nust dispose of two
| egal issues. First, whether the Bank’s search for responsive
records was adequate. Second, whether the Bank properly wthheld
information from Judicial Watch and segregat ed non- exenpt
information for disclosure.

l. The Freedom of Information Act

The FOA 5 U S C 8 552 (1994 & Supp. |l 1996), stipulates
that any person has a right of access to federal agency records,
except for those records protected fromdisclosure by one of nine

exenptions. The purpose of the FOA is “to ensure an inforned



citizenry, vital to the functioning of a denocratic society,
needed to check agai nst corruption and to hold the governors

accountable to the governed.” NLRB v. Robbins Tire and Rubber

Co., 437 U.S. 214, 242 (1978).

When an agency wi t hhol ds requested information, it nust
denonstrate that the information is exenpt fromdisclosure. 5
US C 8§ 552(a)(4)(B). Accordingly, the agency submts an index
to the court which nust adequately describe the w thheld
informati on and explain the rel evance of each exenption.

Foundi ng Church of Scientology v. Bell, 603 F.2d 945, 946 (D.C

Cr. 1979); Vaughn v. Rosen, 478 F.2d 820, 827 (D.C. Cr. 1973).

Further, “[i]f a docunent contains exenpt information, the agency

must still release ‘any reasonably segregable portion’ after

del etion of the nondiscl osable portions.” QOglesby v. United

States Dep’'t of the Arny, 79 F.3d 1172, 1176 (D.C. Cr

1996) (citing 5 U.S.C. 8 552 (b)). To ensure that all reasonably
segregabl e informati on has been disclosed to the requester, the
district court is required to enter a finding on segregability.

Trans-Pacific Policing Agreenent v. United States Custons Serv.,

177 F.3d 1022, 1028 (D.C. Cr. 1999). Even if the issue of
segregability has not been raised by the plaintiff, the district
court has “an affirmative duty to consider the segregability

I ssue sua sponte.” |d.

FOA litigation is typically adjudicated through summary



judgnent. Summary judgnent is appropriate when the pleadings,
together wwth any affidavits, “show that there is no genuine
issue as to any material facts and that the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P.

56(c); Alyeska Pipeline Serv. Co. v. EPA 856 F.2d 309, 313

(D.C. Gr. 1998).
In FOA litigation, the standard of reviewin the district
court is de novo, and the agency bears the burden of justifying

the withholdings. 5 U S.C. 8 552 (a)(4)(B); Departnent of

Justice v. Reporters Comm for Freedomof the Press, 489 U.S.

749, 755 (1989). To neet its burden of proof, the agency may

submt affidavits fromtheir officials. Hayden v. NSA, 608 F.2d

1381, 1386 (1979). The affidavits “nust show, with reasonabl e
specificity, why the docunents fall within the exenption.” 1d.
at 1387. Once a court determnes that the affidavits are
sufficient, no further inquiry into their veracity is required.
Summary judgnent is appropriate in the instant case because
there are no genuine issues of material fact and the | egal issues
can be resol ved based on the pleadings and affidavits. Although
Judi ci al Watch argues for discovery on the adequacy of the Bank’s
search for responsive docunents, discovery in a FOA action is

“generally inappropriate.” Center for Nat'|l Sec. Studies v.

Ofice of Indep. Counsel, No. 91-1691, slip op. at 3 (D.D.C. Mar.

2, 1993). Discovery may be appropriate when the plaintiff can



rai se sufficient question as to the agency’'s good faith in

processing or in its search. See, e.qg., Carney v. United States

Dep’t of Justice, 19 F.3d 807, 812 (2d Cr. 1994). Judici al

Wat ch has not alleged, much | ess raised sufficient question, that
the Bank acted in bad faith regarding this FO A request.
Further, Judicial Watch’'s allegation that Bank officials acted
inproperly by assisting individuals in export matters in
exchange for canpaign contributions is irrelevant to resolving
this FO A action.
1. Adequacy of the Search

An agency will be granted summary judgnent on the adequacy
of the search if it has denonstrated that it has conducted a
“search reasonably cal cul ated to uncover all relevant docunents.”

Wei sberg v. Departnent of Justice, 705 F.2d 1344, 1350-51 (D.C

Cir. 1983) (“Wisberg I”). Accordingly, “[t]he adequacy of the

search ... is judged by a standard of reasonabl eness and depends,

not surprisingly, on the facts of each case.” Wisberg v.

Department of Justice, 745 F.2d 1476, 1485 (D.C. G

1984) (“Weisberg 11”). To neet its burden of proving that no

genui ne issue of material fact exists, “the agency may rely on
reasonably detail ed, nonconclusory affidavits submtted in good

faith.” 1d. (citing Weisberg I, 705 F.2d at 1350-51).

Judi ci al Watch does not chall enge the adequacy of the Bank’s

search with respect to parts 1, 2(a), 3, 4 and 5 of the request.



Judi ci al Watch, however, argues that the Bank’s search for
records responsive to part (2)(b) of the request was inadequate
because the Bank failed to conduct any search at all.

A The Bank’s Record Systens

The Bank mai ntains several record systens, both electronic
and manual , for recording and storing data and docunents rel at ed
to transactions processed by the Bank. The Bank has five
el ectronic record-keeping systens. The electronic systens store
and track informati on such as the names of participants in the
Bank’s prograns, financial information, application status, and
product information. In addition, hard copy docunents received
by the Bank are maintained in a separate system of records and
are organi zed by category. The Bank nakes m crofiche copies of
t hese docunents to use for any subsequent data retrieval.

B. The Scope of the Search

1. Part 1

Part 1 of the request sought all records pertaining to the
application, analysis, consideration, and/or granting of export
i nsurance for goods and services considered for exportation
and/ or exported to the People’ s Republic of China from January
20, 1993 to the present. The Bank’s search of its electronic
record systens revealed 395 files responsive to this part of the
request. The Bank collected the corresponding m crofiche and

hired a private contractor to nmake hard copies of the docunents,



whi ch total ed approximately 19,000 pages. The Bank also hired a
tenporary paral egal and two tenporary clerical staff to assist
the Bank’s staff in review ng the docunents.

2. Part 2(a)

This part of the request, as noted above, seeks records
pertaining to the appointnent of Janmes Harnon and Maria Haley to
the Bank. Staff in the Bank’s O fice of Human Resources gat hered
responsi ve docunents housed in that office. 1In addition, a
contract attorney in the Ofice of CGeneral Counsel reviewed all
files in that division relating to the appointnent of Chairnman
Harnon. On Septenber 2, 1999, the Bank provided Judicial Watch
all releasabl e docunents responsive to this part of the request.

3. Part 2(b)

This part of the request sought all records pertaining to
contacts between M. Harnon or Ms. Hal ey and “conpani es,
entities, and/or persons related or doing or conducting business
in any way with the People’ s Republic of China.” The Bank found
this portion of the request to be unreasonably broad because
“al nost every major corporation in the United States, many of
whi ch are Ex-1m Bank custoners, has sonme business dealings” with
China. See Def.’s Mot. for Summ J., Ex. A at 2. 1In addition,
t he Bank contacted Judicial Watch several tines to clarify this
part of the request, but Judicial Watch failed to return the

Bank’ s tel ephone calls. 1d. Accordingly, the Bank did not



conduct any search for records responsive to part 2(b).

4. Parts 3, 4, and 5

Parts 3, 4, and 5 of the request seek records pertaining to
contacts between M. Harnon and Ms. Haley and 1) the governnent
of China or 2) Tony Coehlo, and all other records pertaining to
M. Coehl o and/or Wertheim Schroder & Co. These types of records
woul d not be located in the Bank’s autonated record systens, but
rather in files throughout the Bank. Accordingly, the FO A staff
contacted offices and individuals that m ght reasonably have
responsi ve records. The FO A staff asked these offices and
individuals to search their files, including phone | ogs and
cal endars, for responsive docunents. The individuals contacted
i ncl uded Chairman Harnon, Director Haley, their admnistrative
assistants, the Chief of Staff, the Vice President and Counsel or
to the President and Chairnman, and special assistants. The
of fices contacted included Congressional Affairs, Conmunications,
Ceneral Counsel and two | ending divisions. Further, as agreed
bet ween t he Bank and Judicial Watch on June 4, 1999, the Bank
searched an el ectroni c database for any transactions relating to
Wert hei m Schroder & Co., Inc. No responsive records were found.

C. Fi ndi ngs on Adequacy of the Search

1. Parts 1, 2(a), 3, 4 and 5

Judi cial Watch did not challenge the adequacy of the Bank’s

search with respect to these parts of the request. For the

10



foll ow ng reasons, the Court finds that the Bank conducted an
adequate search with respect to parts 1,2(a), 3, 4, and 5.

First, the Bank has the burden to establish that it has conducted
a search reasonably cal cul ated to uncover all responsive records.

Wei sberg |1, 745 F.2d at 1485. An agency can submt affidavits

to establish the reasonabl eness of its search and thereby neet
its burden. [d. The affidavits nust be relatively detail ed,
non-conclusory and nade in good faith. [1d. The Bank has
provided the Court wth the Sorbera Declaration to denonstrate
t he adequacy of its search. As noted above, this declaration
explains in detail how the Bank searched for records responsive
to parts 1, 2(a), 3, 4 and 5 of the request. The declaration
denonstrates that the searches of the electronic record-keeping
systens and the hard copies of docunents were thorough. In
addition, the declaration explains that the FO A staff directed
specific persons and offices to search their files for responsive
records.

2. Part 2(b)

Judi ci al Watch chal l enges the adequacy of the search for
docunents responsive to part 2(b) because the Bank did not
conduct any search at all. The Bank responds that this part of
the request is unreasonably broad. The Bank al so argues that
despite its repeated attenpts to resolve this issue, Judicial

Wat ch did not cooperate.

11



Al t hough the Bank did not conduct any search with respect to
part 2(b) of the request, it does not necessarily follow that the
search was i nadequate. FO A requires that a request “reasonably
describe” the records sought. See 5 U . S.C 8 552(a)(3)(A. A
description of the requested docunents is adequate if it enables
a professional agency enployee famliar with the subject area to
| ocate the record with a reasonabl e anmount of effort. See H R
Rep. No. 930876, at 6 (1974), reprinted in 1974 U S.C C A N
6267, 6271. Further, a request can be inadequate if it inposes an

unr easonabl e burden. AFGE v. U.S. Departnent of Commerce, 907

F.2d 203, 209 (D.C. Cr. 1990). Accordingly,

it is the requester’s responsibility to frame requests
with sufficient particularity to ensure that searches
are not unreasonably burdensone ... The rationale for
this rule is that FO A was not intended to reduce
government agencies to full-tinme investigators on
behal f of requesters. Therefore, agencies are not
required to perform searches which are not conpatible
with their own docunent retrieval systens.

Assassination Archives and Research CGr. v. CA, 720 F. Supp. 217

219 (D.D.C. 1989) (internal citations omtted). Part 2(b) of the
request does not reasonably describe the records sought. It is
unr easonabl y broad and i nposes an unreasonabl e burden on the
Bank. Not only did Judicial Watch fail to state its request with
sufficient particularity, it also declined the Bank’s repeated
attenpts clarify the request. The FO A does not require the Bank
to investigate which conpanies having contacts with M. Harnon or

Ms. Hal ey may have had dealings with China and to | ocate al

12



docunents relating to contacts between M. Harnon or Ms. Hal ey
and those conpanies. The Bank acted properly with respect to
part 2(b) of the request.
I11. Exenption 4

Exenption 4 of FO A protects fromdisclosure “trade secrets
and comrercial or financial information obtained froma person
and privileged or confidential.” 5 U S C. 8 552(b)(4). This
case concerns the second part of the exenption, which protects
confidential commercial or financial information, as opposed to
trade secrets. This type of information is protected from
disclosure if it is 1) commercial or financial, 2) obtained from

a person, and 3) privileged or confidential. National Parks and

Conservation Ass’'n v. Morton, 498 F.2d 765, 766 (D.C. Gr. 1974).

These three requirenents are di scussed bel ow and applied to the
informati on the Bank is w thhol di ng.

A Commerci al and Financial Information

In the context of Exenption 4, the terns “comrercial” and
“financial” should be given their ordinary neanings. Public

Citizen Health Research G oup v. Food and Drug Adnmin., 704 F.2d

1289, 1290 (D.C. Cr. 1983) (citing Washington Post Co. v.

Departnment of Health & Human Services, 690 F.2d 252, 266 (D.C.

Cir. 1982), and Board of Trade v. Commobdity Futures Trading

Commin, 627 F.2d 392, 403 (D.C. Cr. 1980)). Further, the

exenption applies where the submtter has a “comercial interest”

13



in the information. Public Ctizen, 704 F.2d at 1290. The D.C

Crcuit has also held that these terns should not be [imted to
records that “reveal basic comercial operations.” |[d.

The information being protected under Exenption 4 is
“commercial or financial.” As explained below, the wthheld
i nformati on concerns the insurance applicant’s financial status
and/ or export plans. See Sorbera Decl. App. B, at 2-8; App. C
at 2-3; and App. D, at 3.

B. ot ai ned froma Person

Second, the term “person” in the context of Exenption 4
applies to a wide range of entities, including corporations,
associ ations and public or private organizations. See, e.qd.,

Al l net Communi cati ons Services v. Federal Conmuni cations

Commi ssion, 800 F. Supp. 984, 988 (D.D.C. 1992), aff’d, No. 92-
5351 (D.C. Cr. May 27, 1994). The only type of entity that is
not a considered a “person” under Exenption 4 is an agency of the

federal governnent. See Federal Open Market Conm ttee v.

Merrill, 443 U. S. 340, 360 (1979). However, docunents prepared
by the federal governnment may be covered by Exenption 4 if they
contain sunmaries or refornulations of information supplied by a

source outside of the governnent. See GQulf & Western | ndus. V.

United States, 615 F.2d 527, 529-30 (D.C. Cr. 1979).

The information being w thheld has been obtained froma

“person”, as that termapplies to Exenption 4. The Bank obtai ned

14



the information fromthe i nsurance applicants thensel ves,
comercial lenders for the applicant, or a purchaser of the goods
at issue. Each of these entities is a “person” wthin the
meani ng of Exenption 4.

C. Confidential or Privileged Information

Third, when the governnment requires a private party to
submt information as a condition of doing business with the
governnment, as in this case, the information is “confidential or
privileged” under Exenption 4 if one of several requirements is

met. See Critical Mass Energy Project v. Nuclear Requl atory

Commin, 975 F.2d 871 (D.C. Cr. 1992), cert. denied, 507 U S. 984
(1993). These conditions include: 1) disclosure which is likely
to cause substantial harmto the conpetitive position of the

person fromwhomthe informati on was obtai ned, National Parks,

498 F.2d at 770; MDonnell Douglas Corp. v. National Aeronautics

& Space Adm n., 180 F.3d 303, 306 (D.C. Cr. 1999); 2) disclosure

whi ch woul d nmake it difficult for the governnent to obtain

reliable information in the future, Critical Mss, 975 F. 2d at

878; and 3) withholding the information to protect a governnental
interest in admnistrative efficiency and effectiveness, see

Nati onal Parks, 498 F.2d at 770 n.17; 9 to 5 Organi zation for

Wnen Ofice Workers v. Board of Governors of Fed. Reserve Sys.

721 F.2d 1 (1%t Gr. 1983). Each of these conditions is

di scussed in detail bel ow.

15



1. Substantial Conpetitive Harm

| nfformati on can be wi thheld under Exenption 4 not only when
actual conpetitive harmis established, but also when the
government presents evidence of “actual conpetition and a

i kelihood of substantial conpetitive injury.” OCNA Fin. Corp. v.

Donovan, 830 F.2d 1132, 1152 (D.C. G r. 1987).

Here, the Bank properly invokes Exenption 4 because
di sclosure of the information could cause substantial harmto
the conpetitive position of the conpany or person from whomthe
i nformati on was obtai ned. Wen an applicant has submtted its
export insurance application to the Bank, the requested
transaction is in a highly conpetitive state. Oher U S.
exporters and foreign conpetitors nmay be conpeting sinultaneously
for the sanme transaction or project. Thus, financial and
technical details of the proposed transaction are confidential,
and, if released, could harmthe submtter’s comerci al
i nterests.

The types of information being w thheld could enable a
conpetitor to obtain an unfair advantage if it had such
information prior to the applicant having its insurance policy
appr oved. Even years after the policy is approved, the
information could still harmthe exporter if it is an ongoing
transaction or if the same exporter is conpeting for insurance

currently for new transactions for the same or simlar products

16



to the same part of the world. Likewise, the information could
be used by soneone with a know edge of how t he Bank conputes its
prem uns to determ ne the dollar anount of the insured s overal
transacti on and/ or individual shipnents.

Exenption 4 also protects the insured s future negotiating
position. An insured' s policy reflects understandi ngs reached by
the parties to the export transaction. The insured parties,
exporters and banks, often agree to additions to or deletions
fromthe Bank’s standard export insurance policy. |If sensitive
information contained in a policy or its underlying docunentation
- e.g., when the insured has made a concession to the Bank -
becane publicly known, it could hinder the insured’ s ability to
obtain future financing on favorable terns.

2. Di scl osure Would Make it Difficult to Qbtain Reliable
Information in the Future

In addition to withholding information to prevent a
substantial conpetitive harm Exenption 4 can be invoked to
wi thhold information submtted to a governnent agency where
di scl osure would inpair the agency’s ability to obtain

information in the future. See National Parks, 483 F.2d at 770.

Specifically, when information is required to be submtted, “the
governmental inpact inquiry will focus on the possible effect of

disclosure on its quality.” Critical Mss, 975 F.2d at 878.

The Bank treats commercial and financial information

subm tted by exporters under guaranteed | oan, credit guarantee,

17



and export insurance prograns as confidential business

i nformati on because public disclosure of such information m ght
encourage exporters to be less forthcomng in their subm ssions,
out of concern for both appearances and their own financi al

i nterests.

The governnent has a conpelling interest in ensuring that
the information it receives is of the highest quality and
reliability, and disclosure of potentially sensitive conmerci al
and financial information, even where subm ssions of information
are mandatory, would jeopardize the Bank’s ability to rely on any
such information that is submtted. A lack of reliability would
cripple the Bank’s ability to make rational decisions regarding
the viability of future export insurance transactions, thereby
hi ndering the Bank’s ability to fulfill its statutory purpose.

3. Di scl osure Whuld Inpair the Bank’s Ability to Fulfil
Its Statutory Purpose

This Court has held that inpairnment of an agency’'s ability
to carry out its statutory purpose is sufficient cause to justify
a finding of confidentiality wthin the context of Exenption 4.

See Constock International (U S.A ), Inc. v. Export-Ilmport Bank

of the United States, 464 F. Supp. 804 (D.D.C. 1979); MA-Com

Information Systens v. HHS, 656 F.Supp. 691 (D.D.C. 1986). In

Const ock, a FO A requester sought disclosure of docunents
pertaining to an international |oan nade by the Bank. The Court

held that comerci al banks and borrowers were reluctant to

18



negoti ate | oan agreenents with the agency absent assurances of
confidentiality, and therefore disclosure would interfere with

the agency’'s ability to pronote U S. exports. See Constock, 494

F. Supp. at 808. In MA-ComlInformations Systens, a FO A

request er sought disclosure of information relating to settlenent
negotiations in a debarnment action. This Court held that the
informati on was protected under Exenption 4, noting it was in the
public interest to encourage settlenment negotiations in matters
of this kind and it would have inpaired the ability of the agency

to carry out its governnmental mandate if disclosure were

required. MA-ComlInformation Systens, 656 F.Supp at 692.

Under this reasoning, withholding the information at issue
here is justified. The Bank’s function of providing insurance
woul d be undermned if the information were nmade public. The
Bank’ s FO A-rel ated regul ations provide as follows with regard to
commercial financial information provided to the Bank in
confidence: “this subpart ... recognizes that the soundness of
many Ex-1m Bank prograns depends upon the receipt of reliable
commercial, technical, financial, and business information
relating to applicants for Ex-1m Bank assi stance and that receipt
of such information depends upon Ex-Im Bank’s ability to hold
such information in confidence.” 12 C.F.R § 404.1(b). The
regul ati on defines “business information” as “potentially

confidential comercial or financial information that is provided

19



to Ex-ImBank.” 12 C.F.R § 404. 2.

Di sclosure of the information that the Bank seeks to protect
under Exenption 4 would inpair its ability to fulfill its
statutory purpose, which is to foster donmestic econom c growh by
supporting United States export transactions that are too risky
for private capital financing. See The Export Inport Bank Act of
1945, as anended through P.L. 106-113, Novenber 29, 1999. U S
exporters conpete in the world market with foreign conpanies
whose exports are supported by foreign export credit agencies
(“ECA"). These foreign ECA are not required to disclose
financial information to outside parties. There is a risk that
forei gn purchasers may seek financing outside of the United
States, and thus woul d purchase non-U. S. goods if subjected to
the risk of disclosure of their confidential commercial or
financial information. This would interfere with the Bank’s
ability to pronote U S. exports, and result in |oss of business
for U S. exporters due to their inability to offer conpetitive
financing ternms to their foreign buyers in high-risk foreign
mar ket s.

D. The Bank’s Wt hhol di ngs Under Exenption 4

1. Part 1 of the Request: Docunments Wthheld in Part

The Bank uses a set of standardized forms in processing
i nsurance applications and issuing insurance policies. This set

of standardized forns contains 28 types of information that the

20



Bank wi t hhel d under Exenption 4. Thus, the records responsive to
Part 1 of the request were nunerous versions of the standardized
forms. Further, the information contained in the docunents is
numer ous versions of the 28 types of information the Bank
consi ders exenpt. Accordingly, the Bank’s Vaughn | ndex expl ai ns
why each of the 28 types of information within the standardi zed
forms are exenpt, rather than explaining why each individual
docunent is exenpt.

Below is a sanple of three of the 28 types of information
t he Bank seeks to w thhold under Exenption 4 and the Bank’s
reasons for protecting each type of information. First, the Bank
is withholding “descriptions of the products being shipped”,
because disclosure could enable a conpetitor to attenpt to
negoti ate a conpetitive contract wwth the same buyer for the sane
goods. This occurrence could substantially harmthe U S.
exporter’s conpetitive position. Second, the Bank is w thholding
“the anount of the insurance prem um being paid.” The anmount of
the premumrelates to the total dollar value being insured for
each shipnment, usually 90%to 95% of the value of the shipnent.
A conpetitor who is famliar with the way the Bank determnes its
prem um rates, such as an exporter who does frequent business
with the Bank, could deduce the shipnent anount fromthe prem um
anmount. This information, conbined with the total quantity of

goods specified for that shipnent, would allow a conpetitor to
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determ ne the prices of the goods, which could enable the
conpetition to offer a lower bid for the contract than that
being offered by the insured. This could substantially harmthe
insured’ s conpetitive position. Third, the Bank is w thhol di ng
bank account nunbers. This information is considered
confidential throughout the banking industry. Disclosure could
result in efforts to fraudulently w thdraw funds fromthe
account .

2. Part 1 of the Request: Docunents Wthheld in Ful

The Bank w thheld twel ve types of docunents in full under
Exenption 4. The w thheld docunents relate to insurance
policies that the Bank approved and issued. These docunents
are 1) contracts, 2) sales figures, 3) lists of custoners, 4)
financial statenments, 5) credit reports, 6) audit anal yses, 7)
bad debt wite-offs, 8) audits of financial statenents, 9)
letters to and frominsurance brokers who represent the
exporter, 10) advice of credits, 11) wire transfers of funds,
and 12) political risk worksheets prepared by one of the
outside parties to the transaction.

The Bank provided a description of each type of docunent
and a separate index which [ists each docunent by nunber. The
descriptions of each type of docunent, together with the in
canera inspection discussed below, satisfy the Court that the

docunents withheld in full under Exenption 4 contain no
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reasonably segregable information. The Bank is w thhol ding the
docunents in full because disclosure could substantially harm
the insured’s conpetitive position. In addition, the only
factual information in these docunents is financial.
Accordingly, the factual portions cannot be reasonably
segregated fromthe rest of the docunent. Disclosure of the
factual portions would anmpbunt to disclosure of Exenption 4
information. The following is a sanple of the docunent
descriptions provided by the Bank.

First, the “contracts” contain details about the terns of
t he sal es, product prices, transaction financing, draw ngs,
product designs and specifications, packing and shipping
requi renents, and ot her aspects of the exports transactions.
These types of information are traditionally regarded as
confidential. Further, if such information were available to
conpetitors, the submtter could suffer substantial conpetitive
harm To the extent these contracts contain design details,
specifications for the products, or draw ngs of the products,
t hose docunents are considered trade secrets which the Bank is
prohi bited fromdisclosing under 18 U S.C. § 1905.

Second, financial statenents, credit reports, audits of
financial statenents, audit anal yses, and bad debt wite-offs
contain detailed informati on about the conpany’s credit status,

accounts receivable, sales figures, profit and |oss figures,
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net profit after taxes, value of inventory, and capital

equi pnent. Such information is confidential financial
information that the Bank requires the submtter to provide.
It could be used by a conpetitor to create a conpeting bid for
the sane contract that both are seeking in a foreign country.

This could substantially harmthe insured s conpetitive

posi tion.
Third, lists of custoners are confidential financial
information. [If a conpetitor had a list of the insured's

custoners, the conpetitor could contact those custoners and
attenpt to lure themaway fromthe insured by offering to sel
the same goods at |lower prices. This could substantially harm
the insured s conpetitive position.

The only docunent description that did not satisfy the
Court was the description of political risk worksheets. The
Bank descri bes these docunents as foll ows:

Political R sk Worksheets are tables prepared by the
U.S. exporter or U S. bank that evaluate a conpany’s
export transaction risk in one or nore foreign
countries. This information is confidential because
it contains the dollar amobunts of a conpany’s pending
export transactions. Conpetitor could determ ne the
overal |l value of each contract and in sone cases the
goods and quantities in various contracts and use
that to attenpt to underbid the U S. exporter in the
same or a simlar transaction. This could
substantially harmthe insured s conpetitive

posi tion.

The Court was uncertain fromthis description whether these
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docunents contai ned any reasonably segregable information. The
Court was al so uncertain which docunents on the nunbered |i st
were “political risk worksheets.” Accordingly, by Oder dated
July 6, 2000, the Court requested the Bank to submt a list of
all political risk worksheets. The Order indicated that a
sanpling woul d be selected fromthe list for in canera

i nspection. Because only two docunents on the entire list were
political risk worksheets, the Bank submtted both docunents,
instead of a list of the docunents, for in canera inspection on
July 11, 2000. Both docunments are one page in |length and
pertain to a construction conpany’s contract. The Court is
satisfied that neither docunent contains any reasonably
segregable information; all the information is financial in
nature. Both docunents were properly withheld in their
entireties under Exenption 4.

In addition to the twelve types of docunents descri bed
above, the Bank also withheld in their entirety 137 insurance
applications that were wi thdrawn by the applicant or declined
by the Bank. The Bank did not Bates stanp each docunent.
| nstead, the Bank provided a list of the 137 applications and a
detail ed explanation for why the applications were withheld in
their entirety. See Sorbera Decl., App. C, at 7-9.

Once a policy has been approved and issued, the

conpetition for that particular transaction is over, and it is
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not harnful to the applicant’s conpetitive position to rel ease
nost of the docunents in the files, in redacted formwth the
financial information deleted. However, if an application has
been wi t hdrawn or declined, even a list of and description of

t he docunents contained in the files could harmthe applicant’s
conpetitive position.

At the application stage, a proposed transaction is in a
hi ghly conpetitive state. Oher U S. exporters and foreign
conpetitors may be conpeting sinultaneously for the sane
transaction or project. Unlike a procurenent process, the
conpetition to obtain contracts with foreign buyers has no
specific ending date. Any applicant with the bank whose
application is withdrawm or declined may continue to seek that
contract through private export insurance or other avenues.
The Bank has no way of know ng whet her the exporter may be
continuing to pursue that transaction. Financial and technical
details of the proposed transaction, even the nanmes of the
proposed buyers, are extrenely confidential, and if rel eased
could harmthe submtter’s conpetitive position. Both foreign
buyers and conpeting exporters m ght be able to undercut the
U S. exporter’s negotiating position by utilizing the rel eased
financial information.

In addition, because the conpetition anong exporters for

busi ness is an ongoi ng process, often taking considerable tine
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over a period of nonths or years, release of such information
could affect a U S. exporter’s commercial interests long after
its application to the Bank was w t hdrawn or denied.

An exporter whose application to the Bank is w thdrawn or
deni ed, and who may still be actively conpeting agai nst ot her
exporters and seeking export insurance el sewhere, is at a
critical comercial juncture. To avoid a negative inpact on
the exporter’s comercial position, the Bank nust exercise a
hi gh degree of care in handling confidential financial
i nformation regardi ng such an exporter. Even the release of
information regarding the types of information the Bank
requires as part of its insurance application could serve to
undercut a U S. exporter’s commercial position. Thus, the Bank
properly treats all w thdrawn or denied insurance applications,
as well as descriptions of the contents of such applications,
as exenpt from disclosure under (b)(4).

In addition, this information should be w thheld because
its disclosure would make it difficult for the Bank to obtain
reliable information in the future. The Bank treats the
comercial and financial information submtted by exporters as
confidential because public disclosure m ght encourage
exporters to be less forthcomng in their subm ssions, out of
concern for appearances and their own financial interests.

The governnent has a conpelling interest in ensuring that
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the information it takes is of the highest quality and
reliability, and disclosure of potentially sensitive conmerci al
and financial information would jeopardize the Bank’s ability
torely on any such information. A lack of reliability would
limt the Bank’s ability to nmake rational decisions regarding
the viability of future export insurance transactions, thereby
hi ndering the Bank’s fulfillnment of its statutory purpose.

3. Parts 2 Through 5 of the Request: Docunents Wthheld
Under Exenption 4

In responding to Part 2 through Part 5 of the request,
Def endant Export-Inport Bank w thheld one docunent under
Exenption 4. The docunent is a two-page letter from
West i nghouse Corporation to the Bank’s Director. The Bank
properly withheld this docunent in its entirety because it
contains financial details about a project in China for which
West i nghouse was conpeting and seeking the Bank’s support. The
information contained in the letter includes dollar anounts,
names and roles of participants in the transaction, and the
type of project. Disclosure of the information would allow a
conpetitor to attenpt to negotiate a lower bid with same buyer
for the sane project. Because this occurrence could cause
substantial conpetitive harmto Wstinghouse, the letter is
prot ected under Exenption 4. 1In addition, the Court finds that
the letter contains no reasonably segregable information, based

on the detailed description of the letter in the Bank’s Vaughn
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I ndex and the notion that a letter of this nature froma ngjor
corporation to the Bank is unlikely to contain any information
that is not (b)(4) protected.

4. Adequacy of the Bank’s Vaughn | ndex

Judi ci al Watch chal l enges the adequacy of the Bank’s
Vaughn I ndex with respect to the Exenption 4 withholdings in
Part 1 of the request. The Court chose to address this
argunent after addressing the Exenption 4 w thhol di ngs because
this issue is easier to understand agai nst the backdrop of the
Exenption 4 discussion. Judicial Watch argues that the Bank
i nperm ssi bly uses a categorical indexing technique, rather
t han a docunent - by- docunent i ndexing technique. Unlike a
docunent - by- docunent i ndexi ng technique, in which the agency
states its reasons for w thhol ding each individual docunent, a
categorical indexing technique allows the agency to group
docunents into categories and state its reasons for w thhol ding

each category of docunents. See NLRB v. Robbins Tire & Rubber

Co., 437 U.S. 214, 236 (1978).
Judi ci al Watch argues that the Bank’ s categorica
wi t hhol di ng techni que does not satisfy the requirenments of

Vaughn v. Rosen, 484 F.2d 820 (D.C. Cr. 1973). Specifically,

Judi ci al Watch argues that the Bank’s Index fails to adequately
speci fy which portions of each docunent are discl osable and

which are exenpt. See Id., at 827. Judicial Watch al so
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asserts that the Bank fails to nmeet Vaughn’s requirenent that
the I ndex “subdivide docunent[s] under consideration into
manageabl e parts cross-referenced to the rel evant portion of
the Governnent’s justification.” 1d.

Plaintiff’s argunment that the Bank inproperly uses a
“categorical” indexing technique, as opposed to a “docunent - by-
docunent” technique, is msplaced. There is no set format for
a Vaughn Index; it is the function of the docunent that

matters, not the form See Keys v. Departnent of Justice, 830

F.2d 337, 349 (D.C. Cir. 1987); Jones v. FBI, 41 F.3d 238, 242

(6" Gir. 1994). Al that is required “is that the requester
and the trial judge be able to derive formthe index a clear
expl anati on of why each docunent or portion of a docunent

wi thheld is putatively exenpt fromdisclosure.” Jones, 41 F. 3d

at 242; see also Gallant v. NLRB, 26 F.3d 168, 172 (D.C. G

1994) (“the materials provided by the agency may take any form
so long as they give the reviewi ng court a reasonable basis to

eval uate the claimof privilege”), citing Delaney, Mqgdall &

Young, Chartered v. IRS, 826 F.2d 124, 128 (D.C. Cr. 1987).

The Court finds the Bank’ s Vaughn | ndex adequate to
support the entry of summary judgnment on this issue in favor of
t he Bank. Rather than explaining over and over again the basis
for withholding the same information fromessentially identical

forns, the Bank took the clear and nore efficient course of
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setting forth only once the reason that the rel ease of a
particul ar type of information would be harnful to the

subm tter and/or the Bank. The Bank then set forth a list of
the different forns that contain each type of information, and
t he Bates nunbers for the individual docunents from which such
informati on was redacted. The Bank’s |Index al so included the
broader reasons that certain types of infornmation are exenpt
from di scl osure.

Judi cial Watch al so argues that the Bank’s Index is too
confusing because it lists separately 1) the types of
i nformati on and docunents being withheld, 2) the specific
reasons for w thhol ding each type of information and docunent,
and 3) rationales for wthholding that apply to several types
of information and docunments. Judicial Watch asserts that this
techni que makes it difficult for itself and the Court to
di scern which informati on Exenption 4 applies to and what the
rationale is for each w thhol ding under Exenption 4.

The Bank responded to Judicial Watch's concern by
provi di ng an exanple of how the Index functions. See Def.’s
Reply, at 7-8. The Bank explains that one form present in many
of the responsive files is entitled “Invoice and Oder to Issue
Policy”. Wthin this form tw types of information are
redacted: 1) the shipnment volune [imt, and b) the prem um

anount. A separate part of the Index explains why these two

31



types of information are withheld. For exanple, the “prem um
amount” is w thheld because, in conbination with other
information, it could permt a conpetitor of the insured to
determ ne the prices of the goods, which could enable it to
offer a lower bid for the contract than that being offered by
the insured. The Index notes that release of this type of
information could substantially harmthe insured s conpetitive
position. The Index also provides broad rationales for
wi thholding this type of information.
V. Exenption 5

Exenption 5 of the FO A protects fromdisclosure “inter-
agency or intra-agency nenoranduns or |etters which would not
be available by lawto a party ... inlitigation with the
agency.” 5 U.S.C. 8 552(b)(5). Exenption 5 protects
information “normally privileged in the civil discovery
context”, and including the deliberative process privilege.

NLRB v. Sears, Roebuck & Co., 421 U S. 132, 149 (1975). The

del i berative process privilege protects the “deci sion maki ng
processes of governnent agencies.” 1d. at 150. Opinions and
judgnents contained in deliberative docunents may be w thheld
frompublic scrutiny in order to “prevent injury to the quality
of agency decisions,” 1d. at 151, and to encourage open, frank,
uni nhi bi ted eval uati on of issues by governnent enpl oyees, EPA

v. Mnk, 410 U S. 73, 87 (1973); Russell v. Departnent of the
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Air Force, 682 F.2d 1045, 1048 (D.C. Cr. 1982).

Two conditions nmust be net to satisfy the deliberative
process privilege under Exenption 5. The docunments nust be
bot h predeci sional, neaning “antecedent to the adoption of an
official policy,” and deliberative in nature. Jordan v.

Departnment of Justice, 591 F.2d 753, 774 (D.C. Gr. 1978)(en

banc). To establish that a docunent is predecisional, the
agency need not point to an agency final decision, but nerely
establi sh what deliberative process is involved, and the role

the that the docunents at issue played in that process.

For mal dehyde Inst. v. HHS, 889 F.2d 1118, 1123 (D.C. G
1989) .

A Part One of the Request

The docunents wi thheld under Exenption 5 in Part 1 of the
request were withheld in their entirety and were also wthheld
under Exenption 4. The principal docunents w thheld under
Exenption 5 are internal staff nenoranda to the Bank’s Ri sk
Comm ttee or other authorized-decisionmakers. The deci sion-
makers deci de which applications to approve and under what
terms. These menoranda contain staff eval uations, opinions,
and recomendati ons concerning financial and technical details
about the underlying transaction and whether the transaction
of fers reasonabl e assurance of repaynent by the foreign buyer.

Accordi ngly, these docunents are predecisional and deliberative
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and protected under Exenption 5. Further, serious
repercussions would ensue if these docunents were disclosed.
The staff nust evaluate sensitive risk factors in order to neet
the statutory mandate of the Bank’s Board of Directors that al
export insurance transactions nust offer reasonabl e assurance
of repaynent. See The Export-Inport Bank Act of 1945, §
2(b)(1)(B), as anended through P.L. 106-113, Novenber 29, 1999.
Di sclosure of the staff’s reconmendati ons and opi nions on these
matters would make it very difficult for the staff to give open
and frank coments about the risks of each transaction.

O her information being wwthheld inits entirety under
Exenption 5 includes nenoranda from one Bank enpl oyee to
anot her, menoranda between headquarters staff and regional
of fice enpl oyees, Buyer Activity Reports, and Prem um Rate
Wor ksheets. These docunents, |ike the nenoranda addressed to
the Risk Conmttee, are predecisional because they were created
prior to the relevant decisions, such as determ ning prem um
rates. These docunents are al so deliberative because they are
used for purposes such as determ ni ng whether a buyer is a good
risk for any additional policies. Accordingly, these docunents
are al so protected fromdiscl osure under Exenption 5.

In addition, on July 6, 2000, the Court ordered the Bank
to submt a sanpling of the docunents withheld in their

entirety under Exenption 5. After conducting an in canera



i nspection, the Court is satisfied that the docunments w thheld
in their entirety under Exenption 5 contain no reasonably
segregabl e i nformati on.

B. Parts Two Through Five of the Request

Parts 2 Through 5 contain three docunents w thheld under
Exenption 5. Two are withheld in part, and one is withheld in
full. First, the Bank withheld parts of a 28-page nmenorandum
addressed to the Board of Directors, reporting on a trip to
China by the Bank’s Chairman. The nmenorandum was prepared by
the Bank’s staff and descri bes and anal yzes the China trip and
makes recomendations for then-current and future transactions
in China. The information w thheld under Exenption 5 includes
internal staff recommendations, anal yses, and opi nions
regarding future exports or types of financing projects that
shoul d or should not be supported by the Bank. Second, the
Bank wi thheld parts of a letter to the Director under the
attorney-client privilege. The withheld information is
handwitten notes containing |egal advice fromthe Ofice of
the General Counsel regarding whether it would be appropriate
under the governnent ethics rules for the Director to accept an
invitation to dinner. The Court is satisfied that the wthheld
information is predecisional and deliberative, and therefore
protected from di scl osure under Exenption 5. Third, the Bank

withheld inits entirety a two page draft “Menorandum of
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Under st andi ng Anong the State Devel opnent Pl anni ng Conm ssi on
of the People’s Republic of China, the State Devel opnent Bank
of China, the U S. Departnent of Energy, and Ex-1m Bank.” The
unsi gned draft was prepared by the Bank’s O fice of General
Counsel, fram ng a proposed agreenent to support clean energy
projects in China. The agreenent was consi dered, but never
i npl emented. In wthholding this draft, the Bank cites the
attorney-client privilege under Exenption 5. The Court agrees,
and is satisfied, based on the description of this docunent in
t he Bank’ s Vaughn Index, that it contains no reasonably
segregabl e i nformati on.
V. Exenption Six

Exenption 6 of the FO A protects from mandatory di scl osure
“personnel and nedical files and simlar files the disclosure
of which would constitute a clearly unwarranted invasion of
personal privacy.” 5 U S C 8 552 (b)(6). Records nust neet
two criteria to warrant the protection of Exenption 6. A court
must determne first that they are “personnel and nedical files
and simlar files,” and second that their disclosure “would
constitute a clearly unwarranted invasion of personal privacy.”

5 US. C 8552 (b)(6); Departnent of State v. Washi ngton Post

Co., 456 U. S. 595, 599-603 (1982). The first criterion of
Exenption 6 is net if the information “appl[ies] to a

particular individual” and is “personal” in nature. New York
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Tines Co. v. NASA 952 F.2d 602,606 (D.C. Gr. 1988). Further,

the information need not be contained in a “personnel” file.

Washi ngton Post Co., 456 U S. at 601. The second step of an

Exenption 6 analysis is to strike a “bal ance between the
protection of an individual’s right to privacy and the
preservation of the public’'s right to governnment information.”
Id. at 599. The “public interest” in the analysis is limted
to the “core purpose” for which Congress enacted the FOA to *
shed ... light on an agency’s performance of its statutory

duties.” Departnent of Justice v. Reporters Comm for Freedom

of the Press, 489 U. S. 749, 773 (1989).

A Part 1 of the Request

First, the Bank is w thholding the bank account nunbers of
payors on copies of checks and wire transfers under Exenptions
4 and 6. The Bank is applying Exenption 6 to those bank
accounts that mght be in the nane of a particular individual,
as opposed to the nane of a conpany or business entity. This
i nvocation of Exenption 6 is proper. Disclosing personal bank
account nunbers would constitute a clearly unwarranted invasion
of personal privacy because the information could be used for
nefarious purposes. In addition, there is no public interest
in this information.

Second, the Bank seeks to withhold the “resunmes of

executives of conpanies applying for export insurance and/or
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related parties to the proposed insurance transactions.” The
Bank states that it is not aware of any public interest that
woul d be served by disclosing these resunes. The Bank adds

t hat because the facts in the resunes are all related to a
particul ar individual, any attenpt to segregate those facts
woul d either result in a disclosure that woul d i nvade the
person’s privacy, or render the docunent usel ess.

This Court and other courts agree that information in the
resunes cannot be reasonably segregated. If too little
information is be disclosed, the bits of disclosed information
are neaningless. |In contrast, if too much information is
di sclosed, it could easily be used to identify the individual.
Information in the resunes is |likely available from ot her
sources such as educational and professional directories or the
Internet. Thus, disclosure of even portions of the resunes
woul d enabl e the public “to match up enpl oynment history,
school i ng acconplishnents, and other resune matter ... to

indirectly identify the applicant.” Holland v. CIA  No. 92-

1233, 1992 W 233820 (D.D.C. Aug. 31, 1992)(citing Core v.

United States Postal Service, 730 F.2d 946, 948 (4" Gr.

1984) (“Even if their names were del eted, the [enploynent]
applications generally would provide sufficient information for
interested persons to identify [the applicants] with little

further investigation”)). Accordingly, these resunes nust be
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wi thheld in full or disclosed in their entirety.

The Court finds that there is a public interest in
di scl osing the resunes of executives of conpani es who do
business with the Bank. In an anal ogous situation, the Core
court found that “the public has an interest in the conpetence
of people the [governnent] enploys and in its adherence to
regul ati ons governing hiring. D sclosure will pronote these
interests.” Core, 730 F.2d at 948. Likewise, in the instant
case, the public has an interest in knowi ng the qualifications
of the individuals who run businesses that the Bank approves
for insurance. The public also has an interest in ensuring the
Bank adheres to its regul ations regardi ng who i s approved for
i nsurance. Disclosure of the resunes at issue in this case
will pronote these interests. Because the Court finds there is
a public interest in the resunes, sone, but not all, of the
resunes shall be disclosed to Judicial Watch

The Core court found, wth respect to successful job
applicants, that “[t]he information they furnished is not
derogatory. It is sinply the type of information every

applicant seeks to bring to the attention of a prospective

enployer.” 1d. The Core court also found that “disclosure of
information submtted by ... successful applicants would cause
but a slight infringenment on their privacy”, |d., and

accordingly ordered the job applications to be discl osed.
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Li kewi se, the information sought here is not derogatory and
serves a public interest. Wen the slight infringenent of
personal privacy is weighed against the public interest using
the Exenption 6 standard of “clearly unwarranted invasion of
personal privacy”, 5 U S. C 8 552 (b)(6), the balance tips in
favor of disclosure. Accordingly, the resunmes of those
i ndi vi dual s whose applications were approved and who are doing
busi ness with the Bank shall be disclosed. However, telephone
nunbers, street addresses, e-nmil addresses, and simlar
information shall be w thheld pursuant to Exenption 6.

In contrast, the resunmes of those individuals whose
i nsurance applications were withdrawn or declined nmay be
wi t hhel d. Those individuals’ privacy interests outweigh the
public interest in obtaining their resumes. The Core court
hel d that disclosure of such information “may enbarrass or harm
applicants who failed to get a job.” 1d. The sane is true of
applicants who failed to obtain insurance fromthe Bank or who
w thdrew their applications. 1In addition, the public interest
in the resumes of those individuals is mnimal. As the Core
court held, “[d]isclosure of the qualifications of people who
were not appointed is unnecessary for the public to eval uate
t he conpetence of people who were appointed.” 1d. Masured
agai nst these standards, the Bank properly w thheld these

resunes because the privacy interests outweigh any public

40



interest in these docunents.

B. Parts Two Through Five of the Request

The Bank wi thheld the follow ng types of information under
Exenption 6: passport nunbers, a social security nunber, and
credit card nunbers. Like the bank account nunbers discussed
above, this information is personal and its disclosure would
constitute a clearly unwarranted i nvasion of personal privacy
because it could be msused. Further, its disclosure serves no
public interest.
VI. Segregability

The FOA requires that if a record contains information
that is exenpt fromdisclosure, any “reasonably segregabl e
i nformati on nmust be disclosed after deletion of the exenpt
i nformati on unl ess the non-exenpt information is “inextricably
intertwined with the exenpt portions.” 5 U S. C. 8§ 552 (b);

Mead Data Cent., Inc. v. United States Dept. of the Air Force,

566 F.2d 242, 260 (D.C. Gr. 1977). In addition, this GCrcuit
has recently held that a District Court considering a FO A
action has “an affirmative duty to consider the segregability

i ssue sua sponte.” Trans-Pacific Policing Agreenent v. United

States Custons Service, 177 F.3d 1022, 1028 (D.C. Gr. 1999).

To denonstrate that all reasonably segregable information
has been rel eased, the agency need only show “wth ‘reasonabl e

specificity’” why a docunent cannot be further segregated.
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Arnstrong v. Executive Ofice of the President, 97 F.3d 575,

578-79 (D.C. Cr. 1996). The agency is not required to “commt
significant tinme and resources to the separation of disjointed
wor ds, phrases or even sentences which taken separately or
t oget her have mninmal or no information content.” Mead Data,
566 F.2d at 261, n.55. The Court is satisfied, as discussed
t hroughout this opinion, that the Bank provided Judicial Watch
with all reasonably segregabl e information.
CONCLUSI ON

The Bank’s search for records responsive to Judici al
Wat ch’ s request was adequate. Except for defendant’s failure
to disclose the resunes, as discussed above, the Bank properly
wi thheld information fromthe Judicial Watch under FO A
Exenptions 4, 5, and 6, and the Bank provided all reasonably
segregabl e information to Judicial Watch. A separate order

shall issue this date.

Royce C. Lanberth
United States District Judge

DATE
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

)
JUDI Cl AL WATCH, | NC. )
)
Plaintiff, )
)
v )
)
) C. A No. 99-1693(RCL)
EXPORT- | MPORT BANK, )
)
Def endant . )
)

ORDER

This matter comes before the Court on defendant Export -
| mport Bank’s (“the Bank”) notion for summary judgnent and
plaintiff Judicial Watch's cross-notion for sunmmary judgnent.
Upon consi deration of those notions, and the entire record
herein, for the reasons stated in an acconpanyi ng nmenorandum
opinion, it is hereby ORDERED that

The Bank’s notion is GRANTED in part and DENIED in part;

Judicial Watch’s notion is GRANTED in part and DEN ED in
part;

The Bank shall release to Judicial Watch, consistent with
t he acconpanyi ng nmenorandum opi ni on, copies of all resunes,
wi t hhel d under Exenption 6, of executives of conpani es whose
appl i cations have been approved by the Bank and who conduct ed

busi ness with the Bank, deleting only tel ephone nunbers, street
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addresses, e-nail addresses, and simlar information; and it is
FURTHER ORDERED that in all other respects, summary
judgnent is entered for the Bank and agai nst Judicial Wtch;
and it is
FURTHER ORDERED that this case is DI SM SSED W TH PREJUDI CE
fromthe docket of this Court.

SO ORDERED.

Royce C. Lanberth
United States District Judge
DATE:



