UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
JOHN E. GERBER I 11, et al.
Plaintiffs,
v. . Givil Action No. 99-2374 (JR)
BRUCE BABBI TT, Secretary, :
Departnent of the Interior, et

al.

Def endant s,

W NCHESTER CREEK LI M TED
PARTNERSHI P,

Def endant - | nt er venor.

MEMORANDUM

Plaintiffs bring this action claimng that the Fish and
WIldlife Service violated the National Environnmental Policy Act,
t he Endangered Species Act, and the Adm nistrative Procedures Act
by issuing an Incidental Take Permt (ITP) for the Del marva fox
squirrel in connection with the construction of the Hone Port
Devel opment at Wnchester Creek in Queens County, Maryl and.
Plaintiffs also allege that the Service was statutorily required
to reinitiate consultation once it |earned that a proposed
roadway would result in increased area road traffic, which is the
| eadi ng cause of fox squirrel “takes.” Before ne are cross-
nmotions for summary judgnent. For the reasons that follow,

defendants’ notions for summary judgnent will be granted.



FACTS

Hone Port is a residential community devel opnent site
owned by Wnchester Creek Limted Partnership. It is situated in
Grasonville, Queen Anne’s County on Maryland' s Eastern Shore.
The area in which Hone Port is sited is also one of the | ast
natural habitats for the Del marva fox squirrel, which was added
to the endangered species list in 1967.

In early 1997, Mareen WAternman, president of Wnchester
Creek Limted Partnership, asked the Fish and Wldlife Service to
determ ne whether an | TP would be required in order for W.CP to
proceed with the Hone Port devel opnent plan. The Service
responded that it did not believe the devel opnent would “take”?
any fox squirrels if residents took certain precautionary
measures, such as strict enforcenent of speed [imts and | eash
| aws for donestic pets.

In March 1998, plaintiffs — honeowners near the
devel opnment and a non-profit menbershi p organi zati on known as
Def enders of Wldlife — filed suit against the Service, claimng
that its perm ssive response to M. Waterman’s inquiry had
viol ated the ESA, the NEPA and the APA. See AR 80, at 2. That
suit was dism ssed without prejudice pursuant to a stipulation

that the Service would “submt to the Federal Register for

1 Under the ESA, “take” neans to “harass, harm pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or []
attenpt to engage in any such conduct.” 16 U S. C. 8§ 1532(19).
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publication notice of availability of a draft [Habitat
Conservation Plan (HCP)] and application for an [ITP] for the
proposed Honmeport on Wnchester Creek residential devel opnent
project.” Later that nonth, the Service issued a draft

envi ronnent al assessnent (EA), a draft HCP, and an agreenent with
WCLP governing the terns of devel opnent. The Service published
notice in the Federal Register that these docunents were
avai l able for inspection at its Chesapeake Bay field office, and
it mailed courtesy copies of themto plaintiffs pursuant to the
stipulation. The courtesy copies did not include a nap of the
off-site mtigation site referenced in the draft HCP

(Plaintiffs subsequently made a FO A request to the Service for
all docunents relating to the Hone Port Developnent. 1In its FOA
response, the Service took the position that, except for the
draft EA and HCP and the I TP application, docunents relating to
the Home Port site were “privileged and exenpt from di scl osure
under [FOA].” AR 161.)

Plaintiffs submtted nunmerous comments to the Service
regardi ng the proposed devel opnent, but they maintained in their
subm ssions that they were unable to coment neaningfully on the
mtigation site because they |acked any information about it.
After the public comrent period had ended, the Service, in
response to plaintiffs’ inquiry, admtted that it had failed to

provide themwi th a map or the location of the off-site
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mtigation area. In response to public comment, it made the
| ocation of the mtigation site and a map available to the
public, but it refused to extend the comment period to all ow
plaintiffs to address the mtigation site specifically.

In May 1999, the Service announced its approval of the
Hone Port HCP and issued an ITP. Plaintiffs sent a forma
obj ection, asserting that the Service had failed to adhere to the
ESA and hte NEPA and again requesting that the coment period be
reopened. The Service rejected that request.

Plaintiffs then sued again and noved for a prelimnary
injunction. | denied that notion on Novenber 17, 1999.

ANALYSI S

Plaintiffs’ notion for summary judgnent argues that the
Service violated the ESA, the NEPA, and the APA by: 1) failing to
make the mtigation site |location available for public comment;
2) failing to analyze whether WCLP would “mnimze and mtigate”
to the “maxi mum extent practicable” the project’s inpact; 3)
failing to prepare an Environnental |npact Statenment (EIS); and
4) failing to reinitiate consultation despite a change in
conditions follow ng approval of the ITP.

1. The availability of the mtigation site |ocation and nap

Plaintiffs assert a nunber of grievances about what
they view as a calculated effort on the part of the Service to

keep themin the dark about the mtigation site that was offered



by WCLP: that the Service wongfully failed to send them a copy
of the site map with their courtesy copy of the other materials;
that the Service wongfully withheld the map fromits response to
plaintiffs’ FO A request; that they never had specific notice
that the map was avail able for public inspection at the Service's
field office; and that probably the map was probably not there
and avail abl e for inspection anyway.

The record does not permt these grievances to be conpletely
resol ved, ? but they are not dispositive of or even central to the
issues in the case. Plaintiffs were able to, and did, provide
extensive comentary on the | TP application w thout know ng the
precise location of the mtigation site. Plaintiffs point to no
authority for the proposition that they were entitled to know
every detail of the HCP

| ndeed, plaintiffs have not shown that they would have
of fered any additional commentary if they had been shown the nmap.
The record reveals that plaintiffs’ general concerns about the
site were considered by the Service, which is all that is

requi red by NEPA. See Robertson v. Methow Valley G tizens

2 The Service's argunent that plaintiffs slept on their
rights is unpersuasive. Plaintiffs admt that they never
attenpted to i nspect the docunents that were publicly avail able
at the field office, but the omssion of the map fromtheir
courtesy copy appears to have been deliberate. The mtigation
site was apparently the subject of a pending real estate
transaction as to which the Service had provided Wnchester Creek
sonme assurance of confidentiality.
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Council, 490 U S. 332, 352-53 (1989) (NEPA requires informnmed

deci sions, not substantive results, and it does not require
mtigation plans be fully devel oped). And, under the APA' s

harm ess error provision, see 5 US.C. 8 706, there is nothing in
either the plaintiffs’ prior submssions or their fully infornmed
argunents here that was not adequately considered by the Service
during the decisionmaki ng process.® Any procedural violation by
the Service in failing to make the mtigation site | ocation and
map public “clearly had no bearing . . . on the substance of the

deci sion reached.” Steel Mnufacturers Ass’'n v. EPA, 27 F.3d

642, 649 (D.C. Cr. 1994) (quoting Chemical Mrs. Ass’'n v. EPA

870 F.2d 177, 202, clarified, 885 F.2d 253 (5th Cir. 1989)).

2. The Service's analysis of the proposed devel opnent

Plaintiffs raise numerous conpl aints about the adequacy
of the Service s analysis of the proposed devel opnent and WCLP' s
proposed mtigation efforts.

The Service cannot mandate that an applicant for an I TP

i npl ement any one particular alternative. Wile the

3 The cases cited by plaintiffs are not to the contrary.
Al abama Power Co. v. FERC, 160 F.3d 7, 10 (D.C. Cr. 1998),
concerned FERC s total failure to engage in notice and comment.
MCI Tel ecommuni cations Corp v. FCC, 57 F.3d 1136, 1142 (D.C.
1995), held that the notice requirenent was not satisfied when
t he agency provided notice in a footnote to the background
section of a notice of proposed rul emaki ng that ostensibly
concerned a different subject. Here, the Service published
notice in the Federal Register that specifically addressed the
W nchester Project. See 63 Fed. Reg. 72, 321.
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Adm ni strative Record denonstrates that the Service was aware
that noving the access road mght result in a slightly decreased
i nci dence of DFS takes, it ultimately concluded that noving the
road would require WCLP to stop work on the Honme Port project and
to reinitiate state zoning and permt application procedures.

G ven both the Service's and the devel oper’s expertise in such
projects, their conclusion that this would render the project
inpractical is entitled to deference, and plaintiffs have failed
to establish that it was arbitrary, capricious or not in
accordance wth | aw.

3. Failure to prepare an EIS

“[Aln EI'S nust be prepared only when significant
environnental inpacts will occur as a result of the proposed

action.” Cabinet Muntains WIlderness v. Peterson, 685 F.2d 678,

682 (D.C. Gr. 1982). M review of the Service s decision as to
whet her an EIS is necessary involves evaluating only whether it
has taken a “hard | ook” at the environnental inpact and
docunented “its determ nation of ‘no significant inpact.” ”

Friends of the Omonpanoosuc v. FERC, 968 F.2d 1549, 1556 (2d

Cr. 1992) (quoting Town of Orangetown v. Gorsuch, 718 F.2d 29,

34 (2d Cir. 1983)). The Service considered all relevant factors,
i ncludi ng the best available scientific evidence and the
precedential value of the decision, see 40 CF. R 8

1508. 27(b) (9), and concluded that the mtigation neasures



proposed by WCLP woul d be nore than adequate. The Service has
taken the required “hard | ook.”

4. Failure to reinitiate consultation

Plaintiffs’ argunent that the Service was required to
reinitiate consultation rests on its subm ssion that there was
“new information . . . that may affect [the fox squirrel] or
critical habitat in a manner or to an extent not previously
considered.” 50 C.F.R 8 402.16. Plaintiffs allege that the
Service failed to consider: 1) a overpass for H ghway 50 and an
access road that mght be built near the mtigation site; and 2)
t he potential devel opnent of another subdivision near the
mtigation site. The Service has convincingly denonstrated that
it is not required to reinitiate consultation on either of these
grounds. The highway project is not close enough to the
mtigation site to pose a threat to the fox squirrel under the
Service’'s guidelines, and any highway project will in any event
require separate ESA consultation prior to finalization and

construction. The devel opnment near the mtigation site was known



to the Service at the tine of its decision to issue the | TP and

is not “new information” requiring additional consultation.

* * *

An appropriate order acconpanies this nmenorandum

JAMES ROBERTSON
United States District Judge

Dat ed:
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
JOHN E. GERBER |11, et al.,
Plaintiffs,
v. . Givil Action No. 99-2374 (JR)
BRUCE BABBI TT, Secretary, :
Departnent of the Interior, et

al.

Def endant s,

W NCHESTER CREEK LI M TED
PARTNERSHI P,

Def endant - | nt er venor.

ORDER

For the reasons stated in the acconpanyi ng nenorandum
it isthis _ day of My, 2001,

ORDERED t hat plaintiffs’ notion for summary judgnent
[#53] is denied. And it is

FURTHER ORDERED t hat defendants’ notions for summary

j udgnent [#63, 68] are granted.

JAMES ROBERTSON
United States District Judge
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