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MEMORANDUM OPINION

Paintiff Wilbur Scarborough brings this action for discrimination and retdiation pursuant to the
Rehabilitation Act of 1973, 29 U.S.C. § 701, et seq., the Age Discrimination in Employment Act of
1967 (“ADEA™), 29 U.S.C. § 621, et seq., and Title VII of the Civil Rights Act of 1964 (“Title VII”),
asamended, 42 U.S.C. § 2000e, et seq. Scarborough, an African-American male born on September
19, 1939, isaformer employee of the United States Agency for International Development
(*USAID”). Defendant has moved to dismiss four of the twelve counts of plaintiff’s complaint and
seeks summary judgment on dl twelve counts. At ord argument on March 7 and 8, 2002, the Court
granted defendant’ s motion for summary judgment with regard to Counts 111-1V, VI-XI, and part of
Count X11. Upon congderation of the pleadings and the entire record contained therein, as well asthe
issuesraised a the hearing on March 7 and 8, the Court now denies defendant’s motion to dismiss, but

grants summary judgment with respect to plaintiff’s remaining dams



BACKGROUND

Plaintiff’s Employment and Medical History

At dl times relevant to this action, plaintiff worked for USAID as a Program Officer in the
Foreign Service. His career with USAID began in 1974, and prior to becoming a Program Officer,
plantiff served, inter alia, asan Agriculturd Rurd Development Specidist in Tanzania, Kenya, Serra
Leone, and Niger. From April 1988 to June 1992, plaintiff worked in Jakarta, Indonesia. While there,
asisthe case with many USAID workers, he contracted a gestrointestina parasite, which was
subsequently diagnosed asamebiasis. (Pl. Ex. 2, §2; Pl. Ex. 4; Def. Ex. 2, at 22:23-5; Def. Ex. 9, a
125:14-126:15.) Plaintiff contracted the parasite in 1988 and was treated for diarrhea. Scarborough
as0 experienced sinus and dlergy trouble in Indonesia, and a one point was rushed to Singapore for
emergency treatment of a recurrent acute staphylococcus aureusinfection. (Pl. Ex. 1, a 3; P. Ex. 2, &
23:4-24:4)

In 1990, plaintiff contacted the Equa Employment Opportunity (“EEQ”) office in Jekarta
regarding a dispute with his supervisor, Robert Navin. This complaint was handled informally by
plaintiff and Navin, and according to plaintiff, a“truce’ was reached regarding the Stuation. (Def. Ex.
3, & 175:13-176:23.) In April 1991, plaintiff decided that he wished to retire and began exploring
ways to receive disability retirement. (Def. Ex. 10, at 15.)

A typicd overseas Foreign Service assgnment lasts gpproximately four years, and Foreign
Service officers are generdly assgned to Washington D.C. after eight years doroad. (Def. Ex. 9, at
30:2-8, 31:9-18.) On June 27, 1991, plaintiff submitted a“ Completion of Assgnment Report,” in

which he provided information that he wished to be considered in connection with his next assgnment



after Indonesia. He requested that he not be transferred to Washington, D.C. because of his*chronic
hay fever/anusdlergy.” (Def. Ex. 12, a 2.) Instead, Scarborough sought a post in Uganda, Egypt,
Gambia, or Bangladesh. (Id. at 1; Def. Ex. 2, at 152:19-24.)

Nonetheless, plaintiff was reassigned to Washington, D.C. as of August 1992. On October 6,
1992, plaintiff obtained an unlimited medical clearance for worldwide assgnment after undergoing a
physica examination conducted by the Department of State’ s Office of Medicd Services. (D€f. Ex. 8,
at 1) During the physica, amoebic parasites were identified in laboratory tests. (Def. Ex. 2, a 52:16-
53:8.) Hantiff filed aclam with the Office of Workers Compensation (“OWCP”’) at the Department
of Labor (“DOL”) for this condition, and the claim was accepted for the specific condition of amebiass
on January 14, 1993. The date of the injury was identified as May 14, 1992. (Def. Ex. 13.)

Pantiff continued to experience hedth problems after returning to Washington, D.C. in August
1992. He contends that he could not deep; had less energy, fdt painin hisjoints, feet, ankles, ebows,
and knees, experienced gastrointestina problems; suffered from flu-like symptoms, and had difficulty
walking. (Amended Complaint 116-17; M. Ex. 1, a 3; Pl. Ex. 2, 1 3; Pl. Ex. 3, 13.) On January
25, 1993, Scarborough assumed the position of Assistant Country Development Officer in the Office of
East Africa Affarsin the Didrict of Columbia Thiswas functionaly the equivaent of a Program
Officer pogtion. Plaintiff’ sfirs-level supervisor in that job was Geradd Cashion. Scarborough was
absent from the office for a substantial amount of time during hisfirst Sx monthsin the pogtion. During
that period, he used dl of hisannua and sick leave for the year, and was placed on Leave Without Pay
(“LWOP’) gtatus for part of the time. Some of Scarborough’s absences resulted from his attendance

a the funerds of hisfather and brother in Chicago; the rest were due to rheumatism and bone soreness.



(Def. Ex. 15, 1 3.

Asplantiff sates, “[b]ecause of hisillnesses, [Scarborough] was unable to steadily work full-
time at his pogition from May 1, 1993 to the time of his retirement on September 29, 1994.” (H. Opp.
a 6.) Beginning in June 1993, plaintiff provided some documentation from physicians regarding his
medica condition. During this period, plaintiff was tregted for “HTN,” “arthritis” and “anemia’ (Def.
Ex. 16, June 21, 1993 Doctor’s Note), “arthritic pain” (Def. Ex. 17, July 20, 1993 Doctor’s Note),
“arthritic pain,” “HTN,” “recurrent diarrhea,” and his “dlergic condition” (Def. Ex. 18, & 2, Aug. 2,
1993 Doctor’ s Note), “reactive arthritis associated with the gastrointestind infestation by amoeba and,
possibly, giardid’ (Def. Ex. 19, a 3, Aug. 23, 1993 Doctor’ s Note), a“ gastrointestinal complaint”
(Def. Ex. 20, Aug. 25, 1993 Doctor’s Note), “reactive arthritis,” (Def. Ex. 21, at 2, Oct. 8, 1993
Attending Physician’s Report; Def. Ex. 22, Nov. 13, 1993 Doctor’s Note), and the “flu.” (Def. Ex.
23, Nov. 15, 1993 Doctor’s Note.)

At the same time, USAID repeatedly advised plaintiff of the consequences of his frequent
absencesin light of the “inadequate medica documentation” that he had provided. (Def. Mem. a 12))
On duly 15, 1993, Cashion issued aleave regtriction letter notifying plaintiff thet failure to follow specific
procedures would result in his being classfied as Absent Without Leave (“AWOL”) for any more
missed work. (Def. Ex. 25, a 3.) Just eight days later, Cashion wrote plaintiff to inform him that he
was being charged as AWOL for July 19 and 20, because the medica documentation he had submitted
for those two days “ does not suggest that you were incapacitated and therefore unable to come to
work . ...” (D€f. Ex. 26.) Cashion reiterated this policy in memos to plaintiff dated September 3 and

October 5, 1993. (Def. Exs. 27-28.) Plaintiff alleges that he made hisfirst request that these missed
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workdays be classified as LWOP, rather than AWOL, in September 1993.1 (See . Opp. at 6; Pl.
Ex. 22) Thisrequest was denied. At the end of the same month, plaintiff was turned down for another
job within USAID for which he had applied, in the Office of Development, Bureau for Private
Enterprise. (Def. Ex. 15, at 2.)

On November 16, 1993, plaintiff was notified that he had been selected out for mandatory
retirement, which was to become effective April 30, 1994. (Def. Ex. 33.) Plaintiff filed agrievancein
response to this decison on April 20, 1994, arguing that 1) arelevant evauation from 1993 was not
reviewed by the boards that chose plaintiff for mandatory retirement, and 2) the boards committed a
procedura error because members of the preliminary selection board also served on the Performance
Standards Board that made the final determination of forced retirement. (Def. Ex. 34.) Pursuant to
USAID procedures, plaintiff was granted “ prescriptive rdief,” and thus, his mandatory retirement was
stayed until a decision was reached on hisgrievance. (Def. Ex. 30, a 157.)

Paintiff’ s absences continued following his selection for mandatory retirement. Between
October 1993 and June 1994, plaintiff missed work and was placed on AWOL for 976 hours over 19
pay periods. That is, plaintiff missed nearly two-thirds of the 1520 hours that comprised those pay
periods, and was AWOL for at least part of each of the 19 periods. (Def. Ex. 46, at 3.) Scarborough

vigted severa doctors during this timeframe. On December 15, 1993, Dr. Marc Hochberg, a

Thereis no difference between LWOP and AWOL in terms of pay or benefits. However, an
employee on LWOP gatus has been granted absence by his supervisor, while an employee who is
AWOL hasnot. (P. Ex. 25, at 41:1-17; 137:12-138:7.) Moreover, “AWOL isnot an adverse nor a
disciplinary action. However, . . . acontinued accrua of timein AWOL status may ultimately serve as
the bassfor adisciplinary action....” (Def. Ex. 25, a 3.)
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professor of medicine at the University of Maryland, wrote that Scarborough “no longer hgd] the
athritisrdaed disabilities in activities requiring mobility and exercise tolerance and he is ale to fulfill
hisjob requirements. There is no reason, medicdly, why he can no longer work at his chosen
occupation.” (Def. Ex. 35.)? This diagnosis was supported by another doctor, who wrote eight days
later that plaintiff’ s * symptoms [were] under control, so he should be able to fulfill his requirements for
hisjob.” (Def. Ex. 36, Dec. 23, 1993 Note from Dr. Gaurang Thaker.) Less than three weeks later,
however, athird doctor found that Scarborough had “not been able to attend work because of his
severe fatigue [and that] possible chronic fatigue may hinder his ability to attend work in the future.”
(Def. Ex. 37, Jan. 10, 1994 Doctor’s Note; see also Def. Ex. 38, a 4, Jan. 27, 1994 Doctor’s Note
(“[17t is possible that the patient does have a chronic fatigue syndrome.” (“CFS)).)

In March 1994, in response to his prolonged absence from work, USAID requested that
plaintiff undergo an Agency physical examination.® (Def. Exs. 40, 46.) However, plaintiff saysthat he
believed that the exam would be too physcdly rigorous, given his existing medica condition, and
declined to comply. (Def. Ex. 2, & 110:6-111:13.) Two monthslater, Dr. Mohamed Al-Ibrahim, the
Head of Generd Internd Medicine a the Univeraty of Maryland's School of Medicine, provided the

most conclusive diagnoss of CFSto that point. “Badcaly, we have an individud previoudy in fairly

?Previoudy, on October 8, 1993, Dr. Hochberg wrote that plaintiff was able to resume regular
work and that there were no permanent effects expected from the reective arthritis. (Def. Ex. 21.)

3Defendant ordered this exam and subsequent exams pursuant to 3 FAM 672 § 3-2b(5), which
provides. “When the appropriate agency personne office believes that a participant may be totaly
disabled or incapacitated for useful and efficient service. . . it may, after consultation with the Medica
Director, direct the participant to report to the Medica Director of the Department of State and the
Foreign Service for 4] fitness-for-duty-exam.” (Def. Ex. 46, a 3.)
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good to excdlent hedth who has dehilitating fatigue, musculo-skeletd pains, poor deep, concentrating
difficulty, and headaches. In my opinion the medical picture is congstent with chronic fatigue
syndrome.” (Def. Ex. 44, a 2, May 16, 1994 Note from Dr. Al-lbrahim.) On May 18, however,
USAID’s Assgtant Director for Medical Clearances assessed plaintiff’s condition differently, based on
an examination of plantiff’sfile, and found “nothing . . . to explain or judtify his frequent absences from
work.” (Def. Ex. 43.)

Throughout this period, plaintiff failed to report for work on aconsstent basis. His April 12,
1994 employee evauation report (“EER”) for the period from April 1, 1993 to March 31, 1994
reflected this. “Mr. Scarborough’s performance and attitude fell far short of what is expected of a
Foreign Service professond with his many years of experience.” (Def. Ex. 42, a 3.) Thisevaduation
contrasted sharply with the performance reports that had been issued to plaintiff over the preceding five
years, which were uniformly postive. (Pl. Ex. 7, 15.) Pursuant to gpplicable regulations, the 1993-94
EER did not mention plaintiff’s medica condition.®

In June 1994, plaintiff failed to respond to a second Agency request for a fitness-for-duty
examination. (Def. Ex. 10, a 20; Def. Ex. 46, a 2.) On July 6, 1994, USAID’ s Office of Human
Resources issued Scarborough a notice of proposed suspension without pay for twenty days for
absence without leave and fallure to follow ingtructions. (Def. Ex. 46.) This notice documented

plaintiff’s repeated lack of attendance a work since he had been reassgned to Washington D.C. in

4t is unlikely that the May 16 Al-lbrahim letter wasin plaintiff sfile at the time of this
assessment, which occurred just two days after the date on the letter.

°See 42 U.S.C. § 12112(d)(3)(B); 29 C.F.R. 88 1614.203(€)(4), 1630.14(c)(1) (requiring
that medica information be kept confidential and maintained in separate files).
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1992, aswell asthe Agency’ s reply to his absences. In response to the notice of proposed suspension,
on July 13, 1994, plaintiff made his first and only written request for accommodeation for hisillness
Due to ongoing recurrences of my illness, | hereby request whenever my sck leaveis
exhausted to be placed on Leave Without Pay (LWOP) status at any timethat | am
unable to report to work. The attached documentation explains the Chronic Fatigue

Syndrome that inhibits my performance from timeto time. Y our approva of this
request would be greatly appreciated.®

(Def. Ex. 47.) Plantiff attached the May 16, 1994 note from Dr. Al-Ibrahim to support his assertion
that chronic fatigue syndrome “inhibits my performance fromtimetotime” (Def. Ex. 47.) Atthetime
plaintiff submitted this request for LWOP, he had been designated AWOL for 976 of hislast 1520
work hours, from October 1993 to June 1994. (Def. EX. 46, at 3.)

On August 26, 1994, Cashion denied plaintiff’ s request for LWOP. Cashion’s response
ddineated the Agency’ s LWOP policy, and concluded that plaintiff had not met the requirements for
that designation.

Firgt, Handbook 27, Chapter 7, section 7H providesthat “all requests for LWOP must

be in writing and include proposed beginning and ending dates of the requested period,

and reason(s) for therequest.” 'Y our memo did not include the “proposed beginning

and ending dates.”

Second, 3 FAM 471.6 states that LWOP will be granted “for the purpose of

recovering from illness or disability not of a permanent or disqudifying nature when

continued employment or immediate return to employment would thresten impairment

of the employee' s hedlth or the hedlth of other employees. LWOP for reasons of hedth

must be supported by a medicdl certificate.”

| have reviewed the atachments to your memo of July 13. | note that the letter from

®Cashion’ s response to this request indicates that plaintiff included with his letter the December
15, 1993 note from Dr. Hochberg (Def. Ex. 35), the December 23, 1993 note from Dr. Thaker (Def.
Ex. 36), and the May 16, 1994 note from Dr. Al-lbrahim (Def. Ex. 44). (See Def. Ex. 48.)
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Dr. Hochberg dated 15 December 1993 States: “There is no reason, medicaly, why he
can no longer work at his chosen occupation.” The letter from Dr. Thurang [sic] dated
23 December 1993 dates: “He can, nonetheless, work at his chosen occupation &t this
time.” Theletter from Dr. Al-lbrahim . . . does not Sate, nor does he suggest, that your
physica condition prevents you from reporting for work. Thus, the attachments do not

appear to adequately support your request. . . .

In light of the above, | regret | am unable to concur with your request. However,

please fed free to submit any other appropriate documents that you believe may be

helpful and | will be happy to reconsider your request.”

(Def. Ex. 48, a 1-2.) The same day, USAID’s Office of Human Resources again ordered plaintiff to
undergo a medical examination to enable the Agency “to make adecision on the proposed suspension
action.” (Def. Ex. 49.) Haintiff neither reported for the scheduled examination nor requested
rescheduling. (Def. Ex. 50.)

Throughout this process, plaintiff’s grievance over his selection out for mandatory retirement
was pending. On September 6, however, he withdrew the grievance and stated that he would
“mandatorily retire on or before September 29, 1994 as directed.” (Def. Ex. 51.) On September 12,
1994, plaintiff submitted an application for retirement requesting a“ date of find separation” of
September 29, 1994. (Def. Ex. 52, at 1.) Six days before he was scheduled to retire, on September
23, 1994, Scarborough reported to the Veterans Administration Hospital in Batimore, Maryland for an
examination, the purpose of which was listed as “separation.” (Def. Ex. 53.) Plaintiff had requested
that the examination be conducted by a physcian with experience in diagnosing chronic fatigue
syndrome. (Def. Ex. 2, & 111:24-112:5.) Dr. James McPhillips examined plaintiff and found that he

“has classica history of chronic fatigue syndrome as recognized by the Veterans Adminigration.” (Def.

Ex. 53, a 3.) But ashad consstently been the case, the doctor expressed no opinion as to the severity



of plantiff’sillness or its effect on his ability to work.

On September 29, 1994, plaintiff retired from USAID. Although the gpplication for retirement
indicated that his departure was an “involuntary separation” or a“sdection out” (Def. Ex. 52), plaintiff
testified in his deposition that he decided to retire, and that retirement itsdf was “not abig thing.” (Def.
Ex. 3, & 237:21-22.) Moreover, plaintiff specifically explained that he did not retire as aresult of the

sdection out in November 1993.

Q: Soian't it true, Mr. Scarborough, that when you say you were forced to retire,
you're not saying that the Agency’ s decision to mandatorily retire you was the basis for
your retirement, are you?

A: No, because a that time, the mandatory retirement was till being adjudicated in the
grievance process. It was gill going forward. | didn’t know how soon they were going
to reach adecision, but | was optimigtic ultimately | would, you know, prevall, but it
was dill being adjudicated.

(Def. Ex. 1, a 157:4-13.) In a subsequent deposition, plaintiff reiterated that the selection out did not
lead to his retirement.
Q: Sir, you didn't retire because of the Agency’s decison to mandatorily retire you, did
X(?ul?reti red because the Agency refused to dlow me to have therest, vis-a-vis, leave
without pay which was needed for me to attempt to recover a modicum of hedlth, and
they refused. My hedth hasto dictate my actions.
(Def. Ex. 3, at 234:6-11.)
. Plaintiff’sWorker’s Compensation Claim
On January 14, 1994, Scarborough submitted an Office of Worker’s Compensation Programs
(“OWCP’) claim for reimbursement of his use of annual and sick leave between October 1992 and
October 1993 due to amebiasis. (Def. Ex. 54.) According to plaintiff, in February 1994, Cashion

refused to reclassfy as reimbursable 158 hours of time for which plaintiff had been designated AWOL
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in July-October 1993. Plaintiff also contends that Navin refused to process paperwork for the
worker's compensation claim at gpproximatdly the sametime. (See Pl. Ex. 29.)

On March 30, 1994, plaintiff was granted compensation for 388 hours of leave, totaling
$9,290.98, between October 9, 1992 and July 8, 1993. (Def. Ex. 55.) On June 28, 1994, the
compensation was reviewed and increased to $10,452.33 over the period from October 8, 1992 to
August 16, 1993. (Def. Ex. 56, at 1.) In an October 24, 1994 |etter, OWCP approved the buy back
of 316 hours of leave in the amount of $10,452.33. (Def. Ex. 58.) Following plaintiff’s retirement,
Joan King, the manager of USAID’s payroll office at the OWCP, conducted a routine leave audit to
confirm his payment amount. (Def. Ex. 60, a 1-2.) This audit determined that plaintiff had a baance
of only 208 hours of annua leave, ingtead of the 316 hours that OWCP had previoudy recorded,
thereby reducing plaintiff’s gross compensation to $7,760.48. (M. Ex. 9, a 5-6.) At no time had
plaintiff and King met. (Def. Ex. 3, at 211:17-19.)

[11.  Procedural History

In addition to hisinforma 1990 complaint with the EEOC office in Jakarta, Scarborough filed
three forma complaints of discrimination with the EEOC.” These three complaints were consolidated
before an EEOC adminigtrative judge, who held atwo-day hearing on October 5 and 6, 1998. The

judge found that the Agency had discriminated againg plaintiff on the basis of disability when he was

"Plaintiff initiated EEOC counsdling on February 17, 1994. (Amended Complaint 96.) On
April 11, 1994, plaintiff filed a complaint of discrimination on the basis of race, handicap, age, and
reprisd; he filed a second complaint of discrimination on the basis of handicap, age, and reprisal on
September 15, 1994, and athird complaint on the basis of race, age, and reprisal on November 21,
1995. (Amended Complaint 1 6.)
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placed on non-pay status from January to September 1994, but denied dl of his other clams. (Pl. Ex.
1,a7 10.)

Scarborough filed this action in federd court on September 15, 1999. Flaintiff has brought a
twelve-count complaint relating to five events. Firs, plaintiff allegesin Count | that defendant violated
the Rehabilitation Act when it failed to reasonably accommodate his handicaps insofar asit did not
place him on LWOP datus, transfer him to another position, or place him on amedica complement.
Second, plaintiff assertsin Counts I1-1V that defendant discriminated againgt him because of his
handicaps, age, and race when it forced him into retirement. Third, plaintiff contendsin Counts V-VII
that defendant’ s failure to grant him LWORP from July 1, 1993 to September 30, 1994 constituted
disparate treatment as aresult of his handicaps, and discrimination on the basis of race and age.
Fourth, plaintiff arguesin Counts VI111-X that his EER for the period April 1, 1993 to March 31, 1994
was “far lower than he deserved,” and that this congtituted disparate trestment because of his
handicaps, and discrimination based on his age and race. Fifth, plaintiff assertsthat defendant retdiated
againg him for engaging in protected activity (i.e, filing complaints of discrimination with the EEOC in
1990 and February 1994) when it gave him the April 1, 1993 to March 31, 1994 EER (Count XI),
refused to authorize the sick leave buy-back that had been approved by the Department of Labor after
his retirement, failed to process in February 1994 dl required worker’ s compensation formsin atimely
manner, refused to amend 158 hours of leave wrongly classified as AWOL, and neglected to advise
OWCP of the recurrence of his disability (Count X11). Defendant has moved to dismiss the forced
retirement and worker’s compensation claims, and seeks summary judgment on dl caims.

On March 7 and 8, 2002, the Court heard ord argument on defendant’s motion. At the
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hearing, the Court gave the parties the opportunity to comment on the gpplicability of the recent
Supreme Court decison in Toyota Motor Mfg., Ky., Inc. v. Williams 122 S. Ct. 681 (2002), and
provided plaintiff with the chance to dlarify severd of the countsin the complaint. In particular, the
Court sought specification as to the types of reasonable accommodations that plaintiff alegedly sought,
including an identification of each accommodation, the date when it was requested, an eaboration of
plantiff’s forced retirement claim, and darification of plaintiff’sretdiation daim as st forth in Count
Xll. The Court aso afforded both parties the opportunity to provide additiona lega support for their
arguments.

At the conclusion of ord argument, the Court granted summary judgment for defendant with
respect to Counts 11, 1V, VI, VII, VIII, IX, X, and XI. Summary judgment was aso granted in part
with respect to Count X11, but the Court took under advisement plaintiff’s claim that Cashion retaliated
againg him by failing to reclassfy 158 hours of AWOL time. The Court aso reserved ruling on
defendant’ s motion to dismiss and on three dams rlating to the Rehabilitation Act — Countsl, 11, and
V. Theseissues are addressed below.

LEGAL ANALYSIS

Motion To Dismiss

Defendant has moved to dismiss plaintiff’ s forced retirement clams on the ground thet they are
untimely, or, in the dternative, for failure to state a clam because Scarborough voluntarily retired. In
addition, defendant has moved to dismiss plaintiff’ s worker’ s compensation clam for failure to exhaust
administrative remedies. For the reasons set forth below, defendant’s motion to dismiss will be denied.

A. Forced Retirement Claim
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1. Timdiness

A federd employee dleging employment discrimination under Title VII must firg fileaan
adminigrative dam with the employing agency in atimey manner, and mugt exhaust adminidretive
remedies before bringing an action in federd court. Brown v. GSA, 425 U.S. 820, 832-33 (1976).
An EEOC regulaion governs the time limit for initidly filing adiscrimination daim with acounsdor. “An
aggrieved person must initiate contact with a Counsdor within 45 days of the date of the matter alleged
to be discriminatory or, in the case of a personne action, within 45 days of the effective date of the
action.” 29 C.F.R. § 1613.201.

Defendant contends that because plaintiff was notified of his selection out on November 16,
1993, but did not contact the EEOC until February 17, 1994, his complaint was not timely. Thisisa
misinterpretation of the EEOC regulation. Asthe plain language of the regulation indicates, the 45-day
filing period begins to run from the “ effective date of the [personnd] action,” not from notice of that
action. Thisisthe interpretation that the EEOC itsdlf has found persuasive, Davis v. Henderson, 2001
WL 337742, & *1 (E.E.O.C. March 28, 2001), and the Court agrees. The effective date of plaintiff’'s
mandatory retirement was to be April 30, 1994. He contacted the EEOC more than two months
before that date and filed aformd clam of discrimination on April 11. Both of those dates obvioudy
fal within the 45-day post-personnd action filing period. Pantiff’s dlam was therefore timely filed with
the EEOC, and defendant’ s motion to dismiss the forced retirement claims on statute of limitations
grounds will be denied.

2. Falure To State A Claim

Defendant next argues that plaintiff’ s forced retirement clam in Count |1 should be dismissed
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because plaintiff voluntarily retired from his job with USAID. According to defendant, plaintiff cannot
sue for discrimination based on aforced retirement that never occurred.

Under Rule 12(b)(6), dismissa is gppropriate only where a defendant has “show([n] ‘ beyond
doubt that the plaintiff can prove no st of factsin support of his clam which would entitle him to
relief.”” In re Swvine Flu Immunization Products Liability Litigation, 880 F.2d 1439, 1442 (D.C.
Cir. 1989) (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1955)). Defendant falls short of meeting
thisburden. Plaintiff contends that “[b]ecause of defendant’ s failure to accommodate plaintiff’s
disability, his hedlth deteriorated and he was unable to perform his usua work activities” (Pl. Opp.
70.) In effect, plaintiff appears to be arguing that he was congructively discharged from USAID
because of defendant’s refusal to accommodate him.8 The facts surrounding this supposed forced
retirement are disputed, and therefore, defendant’s motion to dismissfor fallureto gateaclamis
denied.

B. Worker’s Compensation Claim

Defendant next argues that plaintiff’s claim in Count XI1 regarding his worker’ s compensation
payment should be denied for fallure to exhaust adminidrative remedies. Defendant contends that
plantiff failed to exhaust his administrative remedies because he did not appeal USAID’ sdecision

dignisang thisdam.

8Defendant cites to two admissions by Scarborough that, according to defendant, demongtrate
that plaintiff retired voluntarily. Defendant has miscongtrued these admissons. Neither statement
supports the assertion that plaintiff voluntarily retired on September 29, 1994; the fact that Scarborough
had been exploring the idea of retirement before he was selected out does not mean that his retirement
at that particular time was not forced by the Agency. (See Def. Ex. 10, at Admissions 34, 38.)
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Under Kegal v. Kreps, 654 F.2d 773 (D.C. Cir. 1981), which defendant cites to argue that
the worker’ s compensation claim is not properly before the Court, “[t]he principa exhaustion
requirement is that the complainant must initidly seek rdief in the agency which has alegedly
discriminated againg him.” 1d. at 776 (citing Brown, 425 U.S. at 831). Scarborough did this by filing
acomplant regarding his worker’s compensation payment with USAID’s EEO Office. (Def. Ex. 62.)

Moreover, plaintiff appeded the issue of whether he “was retdiated against when the agency
falled to execute the sck leave buy-back authorized by the Department of Labor, Office of Workers
Compensation Programs.” (Fl. Ex. 1, at 2 (EEOC Findings and Conclusions, Jan. 11, 1999).) Plaintiff
sought relief regarding the worker’ s compensation claim within the Agency that he aleged had
discriminated againgt him, and he appeded at least part of that claim to the EEOC. The *lawsuit
following the EEOC chargeis limited in scope to clamsthat are like or reasonably related to the
dlegations of the charge and growing out of such dlegations” Park v. Howard University, 71 F.3d
904, 907 (D.C. Cir. 1995) (citing Cheek v. Western and Southern Life Ins. Co., 31 F.3d 497, 500
(7th Cir. 1994)). Haintiff’s sole remaining worker's compensation claim — that Cashion retdiated
againg him by failing to reclassfy 158 hours for which Scarborough had been designated AWOL —is
arguably related to the clam heraised beforethe ALJ, i.e,, that defendant retdiated against him by
faling to authorize the sick leave buy-back in October 1994. Moreover, plaintiff specificaly raised the
158-hour clam in hisforma complaint to the EEOC. (Def. Ex. 62, a 2.) The Court therefore finds
that plantiff has exhausted his adminigtrative remedies with regard to the worker’ s compensation
clams, and as aresult, defendant’s motion to dismiss will be denied.

. Mation for Summary Judgment
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A. Standard of Review

Under Fed. R. Civ. P. 56, amotion for summary judgment shall be granted if the pleadings,
depositions, answers to interrogatories, admissons on file, and affidavits show that thereis no genuine
issue of materid fact, and that the moving party is entitled to judgment as a matter of law. Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). To survive summary judgment, the nonmovant must
provide evidence that would permit areasonable jury to find in hisfavor. Laningham v. United States
Navy, 813 F.2d 1236, 1241 (D.C. Cir. 1987). In consdering amotion for summary judgment, the
“evidence of the nonmovant isto be believed, and dl judtifidbdle inferences are to be drawn in hisfavor.”
Anderson, 477 U.S. at 255; see also Washington Post Co. v. United Sates Dep't of Health and
Human Servs., 865 F.2d 320, 325 (D.C. Cir. 1989).

The non-moving party’ s opposition, however, must consst of more than mere unsupported
alegations or denias and must be supported by affidavits or other competent evidence setting forth
gpecific facts showing that thereisagenuineissuefor trid. Fed. R. Civ. P. 56(e); Celotex Corp. v.
Catrett, 477 U.S. 317, 324 (1986). The non-moving party must provide evidence that would permit a
reasonable jury to find in the non-moving party’ sfavor. Laningham, 813 F.2d at 1242. “If the
evidence ismerdly colorable, or is not sgnificantly probative, summary judgment may be granted.”
Liberty Lobby, 477 U.S. a 249-50 (citations omitted). “While summary judgment must be
approached with specid caution in discrimination cases, . . . aplantiff is not relieved of her obligation to
support her dlegations by affidavits or other competent evidence showing that there is a genuine issue
for trid.” Calhoun v. Johnson, 1998 WL 164780 at *3 (D.D.C. March 31, 1998) (interna citation

omitted), aff’ d, 1999 WL 825425 (D.C. Cir. Sept. 27, 2000).
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The remaining counts still under consderation — Counts|, 11, V, and part of XII —are brought
under the Rehabilitation Act. As noted, these clams relate to four separate events— 1) defendant’s
failure to accommodate plaintiff’s disability by placing him on LWOP or making other reasonable
arrangements (Count 1); 2) plaintiff’s forced retirement (Count I1); 3) defendant’ sfailure to
grant plaintiff LWOP from July 1, 1993 to September 30, 1994 (Count V); and 4) Cashion’sfailureto
reclassify 158 hours of AWOL time (Count XI1).

The three-part “ shifting burdens’ test established by McDonnell Douglas Corp. v. Green, 411
U.S. 792 (1973), is applicable to dll of plaintiff’s claims.®

Firg, the plaintiff hasthe initid burden of proving by the preponderance of the evidence

aprimafacie case of discriminaion. Second, if the plaintiff succeedsin proving the

primafacie case, the burden then shifts to the defendant “to articulate some legitimate,

nondiscriminatory reason for the employee’ srgjection.” [McDonnell Douglas, 411

U.S. a 802]. Third, should the defendant carry this burden, the plaintiff must then have

an opportunity to prove by a preponderance of the evidence that the legitimate reasons

offered by the defendant were not its true reasons, but were a mere pretext for

discrimination.

Texas Dept. of Community Affairsv. Burdine, 450 U.S. 248, 252-53 (1981); see also McDonnell
Douglas, 411 U.S. a 804. Once the defendant has proffered non-discriminatory reasons for the
termination, the plaintiff must show “both that the reason was false, and that discrimination was the redl

reason.” St. Mary' s Honor Center v. Hicks, 509 U.S. 502, 515 (1993). “It is nhot enough for the

plaintiff to show that a reason given for ajob action is not just, or fair, or sensgble. He must show that

® This Circuit has held that cdlaims of retdiation are governed by McDonnell Douglas,
Holbrook v. Reno, 196 F.3d 255, 263 (D.C. Cir. 1999), as are cases brought under the Rehabilitation
Act, McGill v. Munoz, 203 F.3d 843, 845 (D.C. Cir. 2000), where there is no direct evidence of
discrimingtion.
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the explanation given isaphony reason.”” Fischbach v. D.C. Dep't of Corrections, 86 F.3d 1180,
1183 (D.C. Cir. 1996) (citing and quoting Pignato v. American Trans Air, Inc., 14 F.3d 342, 349
(7th Cir. 1994)). “Filing aTitle VII action . . . is meant to shield employees from the discriminatory
actions of their employers, not to excuse an employee’ s poor job performance, impudence, or
insubordination.” Gregg v. Hay-Adams Hotel, 942 F. Supp. 1, 9-10 (D.D.C. 1996). “Oncethe
employer has articulated a non-discriminatory explanation for its action, . . . the issue is not the
correctness or desirability of the reasons offered but whether the employer honestly believesin the
reesonsit offers.” Fischbach, 86 F.3d at 1183 (quotation marks and citation omitted); see also
Vasilevsky v. Reno, 31 F. Supp.2d 143, 149 (D.D.C. 1998) (“[P]laintiff must do more than just deny
or criticize the proffered reasons of the defendant.”).

B. Discrimination Claims

1. Rehabilitation Act Clams

Faintiff makes two types of disability clams—firg, that defendant failed to accommodate his
disability (Count 1), and second, that defendant subjected him to disparate trestment on the basis of his
disability (Counts Il and V). Asto both of these types of claims, defendant argues that plaintiff cannot
sudtain a primafacie case of discrimination for avariety of reasons.

The Rehabilitation Act prohibits federa agencies from discriminating againg qudified persons
with adisability. Under the Act, “[n]o otherwise qudified individua with a disability in the United
States.. . . shal, solely by reason of her or his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity . . . conducted

by any Executiveagency ....” 29 U.S.C. 8§ 794(a). Section 501 of the Act further mandates that
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employers take affirmative steps to provide for qudified persons with disabilities. 29 U.S.C. § 791(b);
see Carr v. Reno, 23 F.3d 525, 528 (D.C. Cir. 1994) (citing Southeastern Community College v.
Davis, 442 U.S. 397, 410-11 (1979)). EEOC regulations interpreting Section 501 require agencies to
make reasonable accommodations for persons with a disability unless such accommodations would
impose an undue hardship on the agency. 29 C.F.R. § 1614.203(c).

To establish aprimafacie case of discrimination under the Rehabilitation Act for falure to
accommodate, plaintiff must show “(1) that he was an individua who had a disability within the meaning
of the satute; (2) that the employer had notice of his disability; (3) that with reasonable accommodation
he could perform the essentid functions of the position; and (4) that the employer refused to make such
accommodations.” Rhoadsv. FDIC, 257 F.3d 373, 387 n.11 (4™ Cir. 2001) (citing Mitchell v.
Washingtonville Cent. Sch. Dist., 190 F.3d 1, 6 (2d Cir. 1999)); (standard for primafacie case
falure to accommodate under the Americans With Disabilities Act (“ADA”), 42 U.S.C. § 12101, et
seq.);*° see Breen v. DOT, 2002 WL 397645, at *2 (D.C. Cir. Mar. 15, 2002) (failure to
accommodate occurs when employer does not make reasonable accommodations to otherwise
qudified individua with a disability, unless those accommodations would cause undue hardship). To
establish aprimafacie case of digparate trestment under the Rehabilitation Act, plaintiff must
demondrate that heis (1) a handicapped person within the meaning of the Act, (2) who is qualified to
perform the essentid functions of the job with or without reasonable accommodation, and (3) has

suffered an adverse employment action because of the handicap. See Duncan v. WMATA, 240 F.3d

1%Because of the smilarity between the ADA and the Rehabilitation Act, “cases interpreting
either are gpplicable and interchangeable.” Gorman v. Bartch, 152 F.3d 907, 912 (8™ Cir. 1998).
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1110, 1114 (D.C. Cir. 2001) (standard for primafacie case of disparate treatment under the ADA).

Anaysds of both types of Rehahilitation Act dams begins by determining whether plaintiff isa
handicapped person within the meaning of the Rehabilitation Act. Under the Act,

“[t]he term “ disabiility’ 1! means. . . aphysica or mental impairment that substantialy limits one or more
of the major life activities” 29 U.S.C. § 705(9)(B). Defendant contests that plaintiff is disabled under
the Act, arguing that plaintiff was not suffering from a physicad or mentd imparment during the relevant
period, that any disability did not “subgtantialy limit” any “magjor life activities” and that he cannot
establish arecord of impairment due to the temporary nature of his medical allments.

a “Physcd or Mentd Impairment”

Defendant firgt digputes that plaintiff suffered from an imparment under the Rehabilitation Act.
Defendant contends that plaintiff’s unlimited October 1992 medicd clearance, which he maintained at
al rdlevant times, isfad to his disability claim, particularly because Scarborough refused to comply
with the Agency’ s repegted requests that he submit to a fitness-for-duty examination, as authorized by
3 FAM 672 8 3-2b(5). See supra note 3. Defendant aso asserts that plaintiff never presented a
diagnosis of any disability —and specificdly, of CFS—to USAID, and that CFS was not mentioned by
any of plantiff’s physcians until January 1994. Findly, defendant argues that even plaintiff’ s experts
have conceded that plaintiff’s medica submissonsto USAID were inconclusive and ambiguous.

The EEOC regulations that implement the Rehabilitation Act define aphysicd imparment as

"The words “disability” and “handicap” are used interchangesbly in this Opinion. See Bragdon
v. Abbott, 524 U.S. 624, 631 (1998) (“The ADA’s definition of disability is drawn dmost verbatim
from the definition of * handicgpped individud’ induded in the Rehabilitation Act . . . .")
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“[alny physologica disorder or condition, cosmetic disfigurement, or anatomical |oss affecting one or
more of the following body systems. neurologica; musculoskeletd; specid sense organs, respiratory,
including speech organs, cardiovascular; reproductive; digestive; respiratory; genitourinary; hemic and
lymphatic; skin; and endocrine. . . ."*? 28 C.F.R. § 42.540(k)(2)(i)(A). It istheimpairment itsalf —
and not the medica diagnosis of the condition — that determines whether aparticular allment isan
imparment under the Act. Arguably, plaintiff has not demonstrated the existence of a physica or menta
impairment before 1994.° Paintiff’s medical documentation is, at best, sporadic and contradictory.
Although plaintiff’s documentation from the summer and fal of 1993 does indicate that he intermittently
auffered from such mdadies as anebiags, “athritic pain,” (e.g., Def. Ex. 17) and “recurrent diarrhed’
(e.g., Def. Ex. 18, at 2), these conditions had essentidly disappeared by December 1993. That month,
two separate physicians found that plaintiff’ s arthritis was “under control” and that he was able to fulfill
the requirements of hisjob. (Def. Exs. 35-36.) Nonetheless, given the lack of arequirement that there
be amedicd diagnoss, the Court will assume without deciding that plaintiff has shown an impairment

during the entire relevant period.

12The definition of physical impairment in the Department of Health and Human Services
(“HHS’) regulations implementing the Act isidentica to thet in the EEOC regulations. See 45 C.F.R. 8

84.3()(Q)()(A).

BFor ingtance, it is apparent that Scarborough suffered from disorders affecting the digestive
(see, e.g., Def. Exs. 18-20) and musculoskeetd systems (see, e.g., Def. Exs. 16, 17, 19, 21, 37, 38,
44), and that a least by 1994, Dr. Al-lbrahim found that while plaintiff’s “ physical examination iswithin
normd limits” he suffered from * debilitating fatigue, musculo-skeletdl pains, poor deep, concentrating
difficulty, and headaches. In my opinion, the medica pictureis congstent with chronic fatigue
syndrome.” (Def. Ex. 44, a 2.) Nonetheess, even in that |etter, the doctor affirmed that plaintiff was
not suffering from an impairment prior to that time: “we have an individud previoudy in farly good to
excdlent hedth . ...” (1d.)
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b. “Subgtantialy Limits One or More Mgor Life Activities’

Even assuming the exigence of an imparment beginning sometime in 1993, plantiff’s
Rehabilitation Act dlams fall because he cannot show that the imparment substantidly limited amgor
life activity under the Act. The Supreme Court recently noted that the phrases  subgtantidly limits’ and
“mgor life activity” both “need to be interpreted drictly to create a demanding sandard for quaifying
asdisabled.” Toyota, 122 S. Ct. at 691. Under EEOC and HHS regulations, mgjor life activities are
“functions, such as caring for one' s sdf, performing manud tasks, waking, seeing, hearing, speaking,
breathing, learning, and working.” 29 C.F.R. § 1614.203(a)(3); 45 C.F.R. 8 84.3(j)(2)(ii). Although
the Rehailitation Act regulations do not eaborate on the term “substantidly limiting,” the regulations
implementing the ADA do provide a definition. “Congress drew the ADA’s definition of disability
amog verbatim from the definition of *handicapped individud’ in the Rehabilitation Act,” soitis
gopropriate to use the definition of “substantidly limits’ under the ADA to interpret the same phrasein
the Rehabilitation Act. Toyota, 122 S. Ct. at 689. Under that definition,

subgtantidly limits means (i) [u]nable to perform amgor life activity thet the average

person in the genera population can perform, or (ii) [s]ignificantly restricted asto the

condition, manner, or duration under which an individua can perform amgor life

activity as compared to the condition, manner, or duration under which the average

person in the generd population can perform the same mgor life activity.

29 C.F.R. §1630.2(j)(2). The Supreme Court has noted that “*substantially’ in the phrase
‘subgtantidly limits suggests ‘consderable’ or ‘to alarge degree” The word ‘substantid’ thus clearly
precludes impairments that interfere in only a minor way with the performance of manua tasks from
quaifying asdisahilities” Toyota, 122 S. Ct. at 691 (internd citations omitted).

Mgor life ectivities “refer to those activities that are of centrd importanceto daily life” 1d. at
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691. Plantiff adlegesthat his physcd imparment substantidly limited his ability to perform two mgor
life activities— walking and working.** Scarborough’s daim that hisimpairment substantialy limited his
ability to wak isunavailing. Plantiff citesin his Oppostion at page 45 to only one piece of evidentiary
support for this daim —the Adminigtrative Law Judge' s recitation of plaintiff’s tetimony at the hearing
that he “had a hard time getting out of bed many mornings” (M. Ex. 1, a 3.) No reasonable fact-
finder could infer from this vague piece of evidence that Scarborough was substantidly limited in his
ability towak. Although his medica documentation does consgtently note that plaintiff fdt painin his
legs, there isno basisto argue that his ahility to wak was substantialy limited.

The Court'sandlyss of whether plaintiff was substantidly limited in his ability to work is guided
by the Supreme Court’ s recent decisonsin Toyota and Sutton v. United Air Lines, Inc., 527 U.S.
471 (1999). In Sutton, the Supreme Court held that “[w]hen the mgor life activity under consideration

isthat of working, the statutory phrase ‘ substantidly limits requires, a aminimum, that plaintiffs dlege

14At ord argument, plaintiff contended for the first time that his disability substantidly limited a
third mgor life activity — deeping. Although this Circuit has not addressed the issue, other circuits have
found that degping isamgor life activity under the Act, even though it is not named as such in the
EEOC regulations. See Boerst v. General Mills Operations, Inc., 2002 WL 59637, at * 3 (6™ Cir.
Jan 15, 2002); Pack v. Kmart Corp., 166 F.3d 1300, 1305 (10th Cir. 1999). Assuming arguendo
that deeping isamgor life activity, plaintiff has falled to show that his degp was * subgtantidly limited.”
He has offered no evidence about the extent of his deep troubles, citing only one note from a physician
that he experienced “poor degp” (Def. Ex. 44), and the testimony of his expert that he suffered from
“deep disturbance.” (PI. Ex. 16, VI (citing to Def. Ex. 44 and to a June 21, 1994 note from Dr.
Hochberg that plaintiff “deegps 14-15 hours’).) Thisisinsufficient to survive summary judgment. See
Boerst, 2002 WL 59637, at *4 (ability to get only 2-4 hours of deep per night is not substantial
limitation of mgor life activity under the Act); Pack, 166 F.3d a 1305 (same). Moreover, plaintiff’s
evidence is incons stent with respect to his ability to deep. The May 16, 1994 letter of Dr. Al-lbrahim
notes that plaintiff was not suffering from an inability to deep, but rather, that he was “ severdly
incapacitated, deeping 12-14 hours daily.” (Def. Ex. 44, a 1.)
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they are unable to work in abroad class of jobs” 1d. a 491. The Court pointed to the EEOC
regulations that refine this standard by identifying severd factors for courts to consder in determining
whether anindividud is subgtantialy limited in the mgor life activity of working.®> These factorsinclude
(2) the nature and severity of the imparment; (2) the duration or expected duration of the impairment;
(3) the long-term or expected long-term impact of the impairment; (4) the geographical areato which
the individua has reasonable access, (5) the job from which the individua was disqudified because of
the impairment, and the number of amilar jobs from which theindividud is dso disqudified; and (6) the
number of other types of jobs from which the individua is disqudified because of the impairment. 29
C.F.R. 88 1630.2())(2)-(3).

In Toyota, the Court affirmed Sutton while addressing respondent’ s claim that she was
subgtantidly limited in her ability to perform manua tasks. The Court held:

When addressing the mgor life activity of performing manud tasks, the centrd inquiry

must be whether the claimant is unable to perform the variety of tasks central to most

people' sdaily lives, not whether the clamant is unable to perform the tasks associated

with her specific job. Otherwise, Sutton’s redtriction on claims of disability based on a

substantid limitation in working will be rendered meaningless because an ingbility to

perform a specific job aways can be recast as an inability to perform a“class’ of tasks

associated with that specific job.

Toyota, 122 S. Ct. a 693. The Court found that “ occupation-specific tasks may have only limited

relevance to the manua task inquiry” —and, by extengion, to an andyss of whether an individud is

¥In Sutton, the Supreme Court assumed, without deciding, that these regulations were
reasonable. Sutton, 527 U.S. at 492. In Toyota, the Supreme Court expressed skepticism asto
whether working can be amgor life activity, but did not decide theissue. Toyota, 122 S. Ct. 692
(“Because of the conceptud difficulties inherent in the argument that working could be amgor life
activity, we have been hesitant to hold as much, and we need not decide this difficult question today.”).
This Court will also proceed on the assumption that working isamgor life activity.
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subgtantidly limited in the mgor life ectivity of working. 1d. See Duncan, 240 F.3d at 1115 (“[T]o
edtablish substantid limitation of working activity under the ADA, aplaintiff must adlege and prove that
in his particular circumstances, taking into account the gppropriate factors, hisimpairment prevents him
from performing a‘subgtantid class or ‘broad range’ of jobs otherwise avallable to him.”).

Applying this framework, it must be concluded that plaintiff hasfaled to demondrate that he
was subgantidly limited in his ability to work. Although plaintiff unquestionably exhibited a number of
physical symptoms that his doctors ultimately attributed to CFS, he has not produced any evidence to
show that this impairment substantialy limited his ability to work in abroad dass of jobs The
conflicting reports of plaintiff’s physicians, including plaintiff’s expert, address only generdly whether
Scarborough was able to fulfill the requirements of his specific job. (See, e.g., Pl. Ex. 15, 1 8; Def.
Exs. 35-37.) While plaintiff has produced some evidence to show that he was substantidly limited in
his ahility to perform his unique job beginning sometime in 1994, he has offered no support to meet the

demanding standard set forth in Sutton.’® Nor has he provided any evidence to satisfy the EEOC

1P aintiff’s sole support, recited in his Opposition at page 44, for the assartion that he was
unable to fulfill the requirements of his particular job is the satement of his physician that he had
“difficulty [] performing activities of daily living which require mobility and exercise tolerance” (M. Ex.
15, 16.) A lack of mobility and exercise tolerance may have precluded plaintiff from his particular job
choice, but ill Ieft available “ahogt of different typesof jobs” Sutton, 527 U.S. at 492. Under
Sutton, plantiff istherefore not subgtantidly limited in the activity of working. In fact, Dr. Al-lbrahim
specificaly suggested in a July 2000 report thet plaintiff was not precluded from working in abroad
class of jobs: “Where job accommodation is made, affected individuds [such as plaintiff] often remain
productive. In severe cases, atota occupationa change may be necessary.” (Pl. Ex. 23,a 4.) And
Dr. Hochberg noted that plaintiff “certainly could have effectively performed at USAID if he had been
properly and reasonably accommodated. These accommodations should have included Mr.
Scarborough being assgned to a position which was less stressful.” (M. Ex. 15, 8.) The statements
of plantiff’s physicians therefore Sgnificantly undercut his daim that he was subgtantialy limited in his
ability to work under Sutton.
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factors, for the record is devoid of documentation about the severity, duration or expected duration, or
long-term impact of the imparment, or the number and types of jobs from which he was disqudified
because of theimpairment. Moreover, plaintiff’s clam that defendants should have accommodated him
by assigning him to a different postion serioudy undercuts his argument that his ability to work was
subgtantialy limited.

In sum, plaintiff cannot show that he was subgtantidly limited in the mgor life activity of working
—or in any other mgor life activity — and therefore cannot make out a primafacie case under the
Rehabilitation Act. See Dorn v. Potter, 2002 WL 316901, at *10 (W.D. Pa. Feb. 28, 2002)
(evidence in record falls to show that plaintiff was subgtantidly limited in any mgor life activities under
Toyota). Summary judgment will therefore be granted with regard to plaintiff’s Rehabilitation Act
dams®

C. Count |: Reasonable Accommodation

Moreover, even assuming arguendo that plaintiff could demondrate the existence of a disability
within the meaning of the Act, hisfailure to accommodate clam (Count 1) sill cannot not survive
summary judgment, because he has not shown that he requested an objectively reasonable

accommodation.

The one case that plaintiff cites to support his argument that an individua with CFSis
handicapped under the Rehabilitation Act, Waldersv. Garrett, 765 F. Supp. 303 (E.D. Va 1991), is
ingpposite. Although the Court in Walders did note that plaintiff’s CFS “plainly fits the definition of a
handicap,” id. at 309, the defendant in that case stipulated that plaintiff was handicapped under the Act,
id. at 305 n.4, so the court did not undertake any analysis with regard to that issue. Moreover,
Walders was decided long before the Supreme Court’ s opinions in Sutton and Toyota, which
sgnificantly refined the andyss that courts must use in determining whether an individud is dissbled
under the Act.
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“An underlying assumption of any reasonable accommodeation clam isthat the plaintiff-
employee has requested an accommodation which the defendant-employer has denied.” Flemmings v.
Howard University, 198 F.3d 857, 861 (D.C. Cir. 1999). Only those requests that are made at the
time are protected under the Rehabilitation Act; other requests for accommodation that have been
suggested after the fact, by plaintiff’ s expert or other physicians, areirrdevant to the case®® 1d. at 862.
In addition, the Act only gpplies when aplaintiff’s employer has* an awareness of the disability itsdlf,
and not merely an awareness of some deficiency in the employee s performance that might be a
product of an unknown disability.” Crandall v. Paralyzed Veterans of America, 146 F.3d 894, 897
(D.C. Cir. 1998). “Reports about which the defendant employer had absolutely no knowledge nor
access prior to [acting] cannot serve as the sole evidentiary bads of establishing an element of aprima
facie case of disahility discrimination.” Weigert v. Georgetown University, 120 F. Supp. 1, 8
(D.D.C. 2000).

Paintiff asserts that he requested two different accommodationsin 1993 and 1994 —to be

reassigned to another position and to be granted LWOP.1® Asto the first request, the evidence

8For example, Dr. Al-lbrahim’s July 2000 report states that “[w]here job accommodation is
meade, affected individuas [who suffer from CFS] often remain productive” (Pl Ex. 23, at 4.)
Similarly, Dr. Hochberg wrote in June 2000 that plaintiff “should also have been reasonably
accommodated by changing hiswork schedule. Mr. Scarborough was not able to work afull-time
schedule a the office. However, he clearly was able to work aregular part-time schedule at the office,
afuller schedule at home, or afuller shared schedule between the office and home.” (F. Ex. 15, 19.)
These statements are not relevant to the andlysis of plaintiff’ s faillure to accommodate claim, because
they were written long after Scarborough |eft the agency and propose accommodations that were not
suggested while plaintiff was working at USAID.

%P aintiff also asserts that at some point, he sought to be placed on “medical complement.”
(Amended Complaint §43.) As plaintiff conceded at his depostion, however, this request is
indistinguishable from the request for LWOP.
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indicates that plaintiff’s request for job reassgnment was in 1993, when he sought “transfer to a postion
within the area of my professond experience, expertise, and language capability.” (Def. Ex. 3, &
242:10-12)) Paintiff sated that he first made this request in April 1993, and then again after August of
thesameyear. (Def. Ex. 2, & 94-95.) The record shows that this request was denied in the fal of
1993. (Ddf. Ex. 15, at 2 (Cashion “understood that [ Scarborough] was pursuing ajob in the Office of
Business Development, Bureau for Private Enterprise (PRE). At some point about mid-September or
October 1, 1993, | wastold that [he] did not get that job.”).) Thereis, however, no evidence that
plaintiff had informed defendant that he was seeking reassgnment as an accommodation, rather than
because he preferred to be transferred to “aposition in my area of expertise and training.” (Def. EX. 2,
at 93:21-22)) Thus, it isdifficult to conclude that defendant was put on notice that the request for a
transfer condtituted a request for an accommodation. Flemmings, 198 F.3d at 861.%

Moreover, there is no evidence that plaintiff needed an accommodation in 1993, when his
request for reassgnment was denied. An October 5, 1993 memo from Cashion to Scarborough
indicates that plaintiff had provided no “adequate, acceptable documentation . . . that heis

incagpacitated by illness.” (Def. Ex. 28.) Infact, plaintiff’s medical records show that he was able to

Q: [A]re you equating leave without pay with the term medica complement?
A: Yes. But medica complement is long-term leave without pay. | think that
would help darify.

(Def. Ex. 3, a 244:6-9.) Therefore, the andyss of plaintiff’s request for LWOP gpplies dso to any
supposed request that he made to be placed on medical complement.

29As noted, plaintiff’s argument that reassignment could possibly be areasonable
accommodation is dso fundamentaly inconsistent with the prerequisite contention — that he was
disabled because his imparment subgtantialy limited his ability to work in abroad class of jobs.
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work in his current postion. On October 8, 1993, Dr. Hochberg wrote that plaintiff was able to
resume regular work, and that there were no permanent effects expected from the reactive arthritis.
(Def. Ex. 21.) Again, in a December 15 note, Dr. Hochberg wrote that plaintiff “no longer hasthe
athritisrdaed disbilities in activities requiring mobility and exercise tolerance and he is ale to fulfill
hisjob requirements. There is no reason, medicdly, why he can no longer work at his chosen
occupation.” (Def. Ex. 35.) (Seealso Def. Ex. 36, Dec. 23, 1993 Doctor’s Note (“He can,
nonetheless, work at his chosen occupation at thistime.”).) Paintiff has therefore falled to show that he
requested reassignment as an accommodation, and even if he did, that he needed an accommodation —
or that hisemployer knew that he needed an accommodation — at that time. Summary judgment is
therefore granted with respect to this request.

With respect to plaintiff’s contention that he requested LWOP as an accommodation, plaintiff
cites to two separate occasionsin September 1993 and July 1994. (See Pl. Opp. at 6-7.) Theonly
evidence cited by plaintiff of the September 1993 request is aletter from an individua who gppearsto
be plaintiff’s union representative to the Office of Human Resources a USAID. Scarborough is not
mentioned by name in the letter. The representative writes “to find out . . . what other information the
member must obtain and submit to the Agency in order to avoid being cited with AWOL in the future,
and to possibly convert the past AWOL designation into Leave Without Pay.” (Pl. Ex. 22)) Evenif
plantiff wereidentified in the letter, no reasonable jury could infer that this document condtituted a
request that he be placed on LWORP, because the letter is plainly designed only to determine how a
USAID employee goes about requesting LWOP status — not as the request itsef. Consequently, the

Court cannot find that plaintiff requested accommodation in September 1993. Moreover, as previoudy
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noted, even if this letter could be construed as a request for an accommodation, there isinsufficient
evidence that plaintiff was disabled a the time or that defendant knew of any disability.

Paintiff’s sole documented request for accommodation is his July 13, 1994 memorandum to
Cashion, in which he requested that he be placed on LWOP “at any time that | am unable to report to
work.” (Def. Ex. 47.) The Rehabilitation Act covers requests for only those accommodations thet are
“reasonable’; unreasonable accommodations are not protected by the Act. See, e.g., Garcia-Ayala v.
Lederle Parenterals, Inc., 212 F.3d 638, 650 (1% Cir. 2000). A court must look to the facts
surrounding a request for accommodation to determine whether it is reasonable. Waggoner v. Olin
Corp., 169 F.3d 481, 485 (7" Cir. 1999). In this case, plaintiff’s requested accommodation was
unreasonable as a matter of law in two respects. Firdt, plaintiff sought to be placed on LWOP on any
given day that he was too sick to attend work; his request was that the Agency grant him LWOP in an
erdic, unpredictable manner —whenever plaintiff felt he needed to misswork. Such an
accommodation is not reasonable. Asthis Circuit stated in Carr v. Reno, 23 F.3d 525 (D.C. Cir.
1994), “[T]o require an employer to accept an open-ended ‘work when able’ schedule for atime-
sensitive job would stretch ‘ reasonable accommodation’ to absurd proportions and imperil the
effectiveness of the employer’s public enterprise” Id. a 531 (affirming finding of didrict court that
attendance of employee who was designated AWOL or LWORP for between 200 and 700 hours per
year for each of Sx years “was 0 eratic as to make her unqudified for any postion,” and transferring
her to another agency was therefore not a reasonable accommodation) (emphasisin origind); see
Waggoner, 169 F.3d at 485 (defendant is “not obligated to tolerate erratic, unreliable attendance”).

Second, plaintiff requested that the LWOP be granted indefinitely — providing no beginning or
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end dates— and he offered no indication that, with treatment, he would be able to resume his normal
duties. Such requests for indefinite medical leave are aso unreasonable as a matter of law.? Sampson
v. Citibank, 53 F. Supp. 2d 13, 18 (D.D.C. 1999); Waggoner, 169 F.3d at 485; Hudson v. MCI
Telecomms. Corp., 87 F.3d 1167, 1169 (10" Cir. 1996); see 29 C.F.R. pt. 32, App. A(b)
(Department of Labor regulations that a reasonable accommodation may require an employer “to grant
liberd time off or leave without pay when paid Sck leave is exhausted and when the disability is of a
nature that it is likely to respond to treatment or hospitalization”) (emphasis added). Thisis
particularly true where, as here, plaintiff had aready missed a sgnificant amount of work prior to his
request; had shown no signs of improvement, Walsh v. UPS, 201 F.3d 718, 727 (6™ Cir. 2000); and
the medica documentation that he submitted was totaly slent on the extent of his disability, his

prognosis, or the need for a workplace accommodation. Rogersv. CH2M Hill, Inc., 18 F. Supp. 2d

21This caseis therefore distinguishable from Langon, in which plaintiff, when requesting the
accommodation of being permitted to work full-time from home, had described to her supervisors“in
congderable detail her current [medical] Sate, how the tasks of *dressing, walking, driving, etc. to get
to work’ had exacerbated her hedlth problems, why she needed to work full timein order to pay her
rent and survive, how working a home would enable her to overcome her handicap and perform
satisfactorily, and why her job [as a programmer] was of the sort that could be performed at her
resdence.” Langon, 959 F.2d a 1055. Plantiff’s request is dso sgnificantly different from the onein
Breen, in which plaintiff proposed a specific “dternative work schedule, pursuant to which she would
have worked one hour past norma business hours every day for eight days, in exchange for one day off
every two-week pay period —thus maintaining a normal eghty-hour pay period,” Breen, 2002 WL
397645, at *1. The Breen court noted that the key difference between the plaintiff thereand in Carr
was that in the latter case, “there was acritica dement of [plaintiff’s| position — such as adaily deadline
— that rendered the accommodeation she proposed ineffectua.” 1d. at *4. While the record does not
indicate that Scarborough’s job wastied to any rigid deadlines, his requested accommodation was il
“ineffectud,” because it would have dlowed him to work only on the infrequent and unpredictable
occasonsthat he felt able, and for an indefinite period. This proposa was nothing like the specific and
well-defined accommodations a issue in Langon and Breen, and thus was not reasonable.
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1328, 1341 (M.D. Ala 1998) (“[I]n the absence of arequest for a definite period; and in the absence
of any evidence that a definite period available to plaintiff would have cured his problem, the court
cannot find that plaintiff has satisfied his burden of requesting a reasonable accommodation . . . .”).%

In response, plaintiff contends that once he had requested an accommodeation, defendant was
required to engage in an interactive dia ogue to design one that was reasonable. Barnett v. USAir,
Inc., 228 F.3d 1105, 1111-12 (9" Cir. 2000). The record indicates that defendant did, in fact, do
this. In hisresponse to plaintiff’s request for LWOP, Cashion explained why he was denying the
request, and specificaly noted that plaintiff needed to provide beginning and end dates for the proposed
LWORP period. At the close of the letter, Cashion invited plaintiff “to submit any other appropriate
documents that you believe may be helpful, and | will be happy to reconsder your request.” (Def. EX.
48.) Faintiff did not respond to Cashion'sletter. It istherefore clear that plaintiff, not defendant, failed
to engage in the interactive process that he now invokes.

Moreover, plaintiff’s repeated falure to attend the three fitness-for-duty exams requested by
defendant —on March 1, 1994 (Def. Ex. 40), June 1, 1994 (Def. Ex. 46, at 2), and August 26, 1994
(Def. Ex. 49, at 1) — further supports the conclusion that defendant’s denid of plaintiff’s LWOP request
was reasonable. Firdt, it was more than reasonable, as well as permitted by the Agency’ s regulations,

see supra note 3, for defendant to rglect plaintiff’s claim that he was disabled until it conducted its own

2Fyen plaintiff’s expert acknowledges that the medical records, at least through plaintiff's
notice of resignation, lack any specific information as to the extent of plaintiff’s disability or the degree
of limitations caused by the CFS. (P. Ex. 16, a 7.) Moreover, asthe expert noted, “[t]he issue of
prognosis in not mentioned in the medica records until late 1994” — after plaintiff had aready formaly
submitted his gpplication for retirement. (1d. at 9.)
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exam, paticularly given plaintiff’s maintenance of an unlimited medica clearance as aresult of his
October 1992 physica. Second, plaintiff’s repeated refusal to submit to an examination — despite his
explanation that he was too sick to undergo a physica, and would only be examined by a doctor who
was trained in diagnosing CFS — congtituted a fallure to engage in the interactive process. Employees
are required to submit to fitness-for-duty examsthat are ordered for good cause. See Risner v. FAA,
677 F.2d 36, 38 (8" Cir. 1982) (“failure to submit to [a fitness-for-duty] examination, when there are
good reasons for directing an employee to submit to it, isinsubordination and can judtify discharge’);
Fuentesv. USPS, 989 F. Supp. 67, 70 (D.P.R. 1997) (employee sfailure to submit to fitness-for-
duty exam without ajust reason “is just cause for disciplinary action”). By the time Scarborough did
submit to afitness-for-duty exam on September 23, 1994, he had dready announced his retirement on
September 6, effective on September 29, so0 plaintiff cannot point to this exam to excuse his prior
refusals to be examined.

Although this Circuit has cautioned that “it is the unusual Rehabilitation Act casethat . . . can be
resolved againg the plaintiff without extengve fact finding,” Carr, 23 F.3d at 531, plaintiff here, asin
Carr, cannot overcome the undisputed evidence that he did not request a reasonable accommodation.
For that reason, and because plaintiff has failed to demondtrate that he was disabled within the meaning
of the Act, summary judgment will be granted on Count I.

d. Count I1: Forced Retirement

Styled asacdam for disparate treetment because of his disability, plaintiff’ s forced retirement
argument is summarized on page 70 of his Oppaogtion. “Because of Defendant’ sfailure to

accommodate Plaintiff’ s disability, his hedlth deteriorated and he was unable to perform his usua work
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activities, acondition of his prescriptive rdief, which in turn caused him to be forced to retire” As
noted, plaintiff cannot establish the existence of a disability or afalure to accommodate. But more
importantly, the forced retirement claim collapses with the failure to accommodate clam, and asa
meatter of law, it cannot exist as a separate Count. See Langon v. HHS, 959 F.2d 1053, 1061 (D.C.
Cir. 1992). Therefore, it must be dismissed.

e. Count V: Failure To Grant LWOP

Similarly, summary judgment is aso granted with regard to plaintiff’ s clam thet the failure to
grant LWOP condtituted disparate treatment in violation of the Rehabilitation Act. As noted, plaintiff
has failed to establish that he was disabled or that defendant failed to accommodate him. Moreover, as
explaned in Langon, 959 F.2d at 1061, plaintiff has presented no direct evidence of biason
defendant’ s part, and it isillogical to cast this argument as a disparate trestment claim, as opposed to a
fallure to accommodate claim.

f. Counts VI11-XI: 1993-94 EER

Asruled in open court, plaintiff’s clams surrounding his 1993-94 EER (Counts VI111-XI) cannot
survive summary judgment because he has suggested no tangible harm that resulted from the evauation.
Brown v. Brody, 199 F.3d 446, 457-58 (D.C. Cir. 1999) (poor performance evaluations constitute
adverse actions only if they cause objectively tangible harm); see Russell v. Principi, 257 F.3d 815,
820 (D.C. Cir. 2001) (action that leads only to “unredlized risk of afuture adverse action” is not
adverse). Asareault, the EER does not congtitute an adverse action.

2. Other Discrimination Clams

As noted, the Court granted summary judgment for defendant a the hearing on plaintiff’s other
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discrimination clams—for violations of Title VII (Counts 111 and V1) and the ADEA (Counts 1V and
VII). Paintiff has offered no evidence that could support an inference of discrimination with regard to
clams brought under either Satute.

C. Count XlI: Retaliation Claims

Paintiff’s sole remaining daim isthat defendant retdiated againgt him when, in February 1994,
Cashion falled to reclassfy 158 hours of AWOL time from July-September 1993 to enable plaintiff to
obtain worker’s compensation for those hours. (See PI. Ex. 12, at 3-4.)* In order to establish aprima
facie case of retdiation, plantiff must demondrate (1) that he engaged in a statutorily protected activity;
(2) that the employer took an adverse personne action; and (3) that a causal connection existed

between the two. Brody, 199 F.3d at 452.%

ZPaintiff dso dlegesin 199 of Count X1 that Cashion retaiated againgt him by not informing
the OWCP of the recurrence of his disability. This gppears to be indistinguishable from his claim that
Cashion did not reclassfy the 158 hours. If it is not the same, there is no basis for arguing that this
resulted in any adverse consequence, Snceit is uncontested that plaintiff did receive worker's
compensation for the period October 1, 1992 through October 1, 1993, with the exception of the 158
hours.

24As noted, sSummary judgment was granted at ora argument with regard to plaintiff’s other
retaiation clamsin Count XII. Pantiff’'scam that defendant retaliated againgt him by refusing to
authorize a buy-back of hissick leave fails becauseit is undisputed that Joan King, the individud at
OWCP who processed plaintiff’s worker’s compensation clams and failed to authorize the entire buy-
back, did not become aware that plaintiff had engaged in any protected activity until March 1996 —
more than ayear after she had handled hisclam. (Def. Ex. 3, a 210:17-211:21; Def. Ex. 60, & 6.)
See Mitchell v. Baldridge, 759 F.2d 80, 86 (D.C. Cir. 1985); Jonesv. Billington, 12 F. Supp. 2d 1,
14 (D.D.C. 1997). Haintiff’s contention that Navin retdiated againgt him in February 1994 by falling to
process his worker’ s compensation claims cannot survive summary judgment because plaintiff cannot
establish a causa connection between the protected activity related to Navin —which occurred in 1990
—and Navin's dleged actions (for which plaintiff offers no evidence) in February 1994. See Garrett v.
Lujan, 799 F. Supp. 198, 202 (D.D.C. 1992) (one year too long to infer causal connection); Parrott
v. Cheyney, 748 F. Supp. 312 (D. Md. 1989) (four months too long); see also Devera v. Adams
874 F. Supp. 17 (D.D.C. 1995) (eight months generdly too long). Moreover, plaintiff conceded at
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Raintiff fulfills the first prong of the three-part test for a prima facie case because he engaged in
protected activity on two separate occasions — in November 1990, when he contacted the EEOC in
Jakarta about his dispute with Navin, and in February 1994, when he contacted the EEOC about the
clamsat issue here,

However, plaintiff has failed to establish that defendant took an adverse employment action
agang himin 1994 by failing to reclassify the 158 hours. As a preliminary matter, the premise of
plantiff’s cdamisfaulty: Cashion classfied the 158 hours as AWOL during the July-September 1993
timeframe (see Fl. Ex. 12, a 3-4), prior to plaintiff’s engaging in any protected activity that could be
causdly related to Cashion’s decison. Second, there isno bagisfor plaintiff to argue that this
classfication wasin error given the lack of adequate documentation to subgtantiate the granting of
LWOP, as opposed to treating plaintiff’ s absencesas AWOL. Third, plaintiff has provided no
evidence that Cashion was asked to reconsder these hours in February 1994, or that he considered the

issue a that time® Summary judgment is therefore granted with respect to Count XI1.

ord argument that no adverse consequence resulted from the delay in processing his worker’s
compensation clam, since he was in fact awarded worker’ s compensation.

At ord argument, the Court asked for darification of this daim, including any rdevant
documentation, specification as to dates, and an itemization of any benefits or moniestha werelost asa
result of Cashion’saction. Plaintiff’s counsdl could provide little by way of explanation, which may
explain why defendant treated thiscdam in its brief as indistinguishable from plaintiff’s buy-back of sick
leave clam. Moreover, given plaintiff’singbility to specify when in February 1994 this event
supposedly occurred, it cannot be said that it followed his seeking EEOC counsdling on February 17,
1994 (Amended Complaint 1 96), which isthe relevant protected activity. Thus, thereis a serious
question as to whether it could be viewed as causally related to plaintiff’s protected activity. In
addition, in response to the request for explanatory documentation, plaintiff’s counsel provided Exhibits
28 and 29, which relate to Navin, not Cashion, and are dated February 2 and 5, 1994 — before the
protected activity in question. Findly, Plaintiff’s Oppostion a page 77, which isthe only place where
thisclam is addressed, provides absolutely no explanation or support for the claim except to say that
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CONCLUSION
For the aforementioned reasons, defendant’s motion for summary judgment isgranted. A

separate Order accompanies this Opinion.

ELLEN SEGAL HUVELLE
United States Didtrict Judge
Dated:

summary judgment should be denied because Cashion's credibility is at issue.
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILBUR E. SCARBOROUGH,

Plaintiff,
V. Civil Action No. 99-2454 (ESH)
ANDREW NATSIOS, Adminigrator,
United States Agency for
I nter national Development

Defendant.

S N N N N N N N N N N N N N

ORDER
Based on congderation of defendant’s motion to dismiss or for summary judgment, plaintiff's
opposition, and the entire record contained therein, and for the reasons stated in the accompanying
Memorandum Opinion and in open court on March 7 and 8, it is hereby:
ORDERED that the motion to dismiss[42-1] iSDENIED; ad it is

FURTHER ORDERED that the motion for summary judgment [42-2] isGRANTED; and it

FURTHER ORDERED that the complaint is dismissed with prgudice.
Thisisafind gppedable order.

SO ORDERED.



ELLEN SEGAL HUVELLE
United States Digtrict Judge
Dated:
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