
 The Special Master's findings of facts and conclusions of law1

are reviewed de novo.  Fed. R. Civ. P. 53(g)(3)-(4). 
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I. INTRODUCTION

On April 15, 2004, Special Master Levie issued Report and

Recommendation #155 ("R&R #155"), recommending that the Court grant

the Government's Motion to Compel Production of the Foyle

Memorandum and order Defendant British American Tobacco

(Investments) Limited ("BATCo") to produce the document

immediately.  Upon consideration of R&R #155, BATCo's Objection,

the Government's Opposition, BATCo's Reply, the applicable case

law, and the entire record herein, the Court overrules BATCo's

objection and adopts in part R&R #155.1

II. BACKGROUND

In R&R #155, the Special Master considered once again the

Government's request for production of the Foyle Memorandum, a

document written by Andrew Foyle, a partner at the English law firm



 The issues surrounding the Foyle Memorandum have been2

extensively litigated both here and before the Court of Appeals.
It is not necessary to repeat all the background, facts, and
procedural history in detail.  
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of Lovell White Durrant ("Lovells"), who represented both BATCo and

its then wholly-owned Australian subsidiary, W.D. & H.O. Wills

("Wills").  R&R #155 at 2.   The Foyle Memorandum contains advice2

to Wills regarding modification of its document retention policy in

light of increasing litigation against tobacco companies in the

United States and Australia.  United States v. Philip Morris, 347

F.3d 951 (D.C. Cir. 2003).  The document's existence was brought to

the Government's attention because it was discussed and quoted at

length in a previously sealed opinion which was released by the

Supreme Court of Victoria, Australia in March, 2002.  See id. 

After BATCo failed to produce the document, Special Master

Levie issued oral Report and Recommendation #55, which stated that

"because Lovells has a copy of the Foyle Memorandum ... that

memorandum is deemed within the control and possession of BATCo."

R&R #55 (adopted by Order #183, entered July 2, 2002).  During the

two years that the Government has been trying to obtain the Foyle

Memorandum, there have been two appeals to the Court of Appeals.

The second decision remanded the case to this Court, which referred

it to the Special Master to consider "whether any of BATCo's three

Objections covered the Foyle Memorandum; whether waiver was an

appropriate sanction if no Objection applied; and whether, if an



 Because the Court finds that BATCo has waived all privilege3

with respect to the Foyle Memorandum, it need not address the
Special Master's finding that the crime-fraud exception applies. 
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Objection did apply, it should be overruled, in which event BATCo

must have the opportunity to log its privilege claim."  Philip

Morris, 347 F.3d, at 954.  R&R #155 sets forth two bases for

compelling production of the Foyle Memorandum: BATCo's waiver of

privilege through its abuse of the discovery process and the crime-

fraud exception to assertions of privilege.3

III. BATCO HAS WAIVED ITS CLAIMS OF PRIVILEGE OVER THE FOYLE
MEMORANDUM

BATCo raises three Objections to production of the Foyle

Memorandum: the Guildford Objection, Third Party Objection, and

Foreign Objection.  The Court concludes, in agreement with the

Special Master, that none of these Objections apply.  Given the

entirety of BATCo's conduct pertaining to production of the Foyle

Memorandum, the Court further concludes that its conduct has been

so inexcusable that any privilege it might have is deemed waived.

A. BATCo's Guildford Objection Does Not Apply to the Foyle
Memorandum

BATCo's Guildford Objection states:

BATCo objects to the Comprehensive Requests to the extent
that the discovery sought is obtainable from ... the
Guildford Depository .... [D]ocuments from BATCo files
generated prior to August 18, 1994 which are responsive to
the Comprehensive Requests can be found at the Guildford
Depository .... BATCo objects to the Comprehensive Requests
to the extent they may purport to require BATCo to conduct
an enormously expensive, duplicative and unduly burdensome
review of documents that BATCo has already made available



 The Court agrees with the Special Master's conclusion that4

the "discovery process would [not] be served by allowing a party to
object to a valid document production request on the basis that the
documents sought were already available to the requesting party
(where, as here, in fact, not all requested documents were
available), and then permitting the objecting party to rest on that
objection without insuring it was sufficient."  R&R #155, at 26.
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by production into the Guildford Depository.  BATCo will
not produce documents located in the Guildford Depository
for discovery and inspection outside the Guildford
Depository.

R&R #155, at 25 (emphasis added).  Because the Guildford Objection,

on its face, applies only to documents which actually were produced

into the Depository and the Foyle Memorandum was not so produced,

the Special Master concluded that the Guildford Objection does not

apply.  

The Objection states that all responsive pre-1994 documents

are "located in the Guildford Depository," and that, therefore, the

documents sought were "already made available" to the Government

"by production into the Guildford Depository."  There is no dispute

that the Foyle Memorandum was never placed into the Guildford

Depository.  As the Foyle Memorandum was not "obtainable from,"

"made available" at, or "located in" the Guildford Depository –-

explicit requirements for application of the Guildford Objection –-

it is clear that the Guildford Objection can not be read to cover

the Foyle Memorandum.4

B. BATCo's Third Party Objection Does Not Apply to the Foyle
Memorandum
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BATCo's Third Party Objection states that BATCo will not

"produce documents in the possession of a third party or a non-

party which are not in the possession, custody, or control of

BATCo."  R&R #155, at 7-8.  This Court has already ruled that, "as

of February, 2002, there is no question ... that the [Foyle

Memorandum] was in the possession, custody, and control of BATCo."

Mem. Op. to Order #183, at 3.  Based on that ruling, the Special

Master concluded that, even if prior to February, 2002 BATCo was

not under an obligation to search third parties for responsive

documents, "at that point, if not before, BATCo had an affirmative

obligation to produce or log the document," and therefore the Third

Party Objection did not apply.  See R&R #155, at 27.

BATCo objects to the Special Master's findings, arguing that

the applicability of its Third Party Objection to documents in law

firm files has already been affirmed by this Court in Order #488

(adopting R&R #132).  BATCo's Obj., at 1.  That Order denied the

Government's motion seeking production of responsive documents

"located at [D]efendants' representative law firms" because they

were not in the possession, custody, or control of Defendants.  See

Mem. Op. to Order #183, at 3.  However, BATCo ignores the

definitive distinction between the Foyle Memorandum, which was

within BATCo's control as of February, 2002 although it was also

located at its law firm, and the documents at issue in R&R #132 and

Order #183, which were located at Defendants' law firms but were
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not within any Defendant's control.  See R&R #132, at 40 n.22.

BATCo erroneously interprets Order #488 to suggest that the Third

Party Objection applies to all law firm documents, regardless of

whether the party itself had possession, custody, or control of the

documents.  However, a party's possession, custody, or control of

a document is the crucial question for application of the

Objection.  Accordingly, the Third Party Objection does not apply

to the Foyle Memorandum because it was and is in BATCo's

possession, custody, and control.

C. BATCo's Foreign Objection Does Not Apply to the Foyle
Memorandum

BATCo's Foreign Objection states that BATCo would not produce

documents "pertaining to the manufacture, advertising, marketing,

promotion, or sale of tobacco products not sold in the United

States or activities of any kind undertaken for markets outside the

United States."  R&R #155, at 4.  The Foyle Memorandum refers to

"[t]he potential and substantial problem that would face [BATCo] in

the event that any discovery made in Australia of BATCo's research

could be used by future plaintiffs in other jurisdictions

especially the USA."  McCabe v. British American Tobacco Australia

(Services) Ltd., 2002 VSC 73 (Supr. Ct. of Victoria at Melbourne,

March 22, 2002)(Austl.), rev'd sub nom. British American Tobacco

Australia Services Ltd. v. Cowell, [2002] VSCA 197 (Supr. Ct. of

Victoria - Ct. App. Dec. 6, 2002)(Austl.), (discussing at length

and revealing the existence of the Foyle Memorandum).



 It should be noted that BATCo did not initially assert that5

this Objection applied to the Foyle Memorandum.  See R&R #155, at
28.
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BATCo objects to the Special Master's conclusion that the

Foreign Objection does not apply because the Memorandum

specifically addresses commercial activities within the United

States.   BATCo argues that the Objection must apply because of the5

disjunctive nature of its plain language –- i.e., the use of the

word "or" means that BATCo may meet the requirements of the

Objection by either test.  See BATCo's Obj., at 3.  Thus, according

to BATCo, while the Memorandum may not qualify for the Objection

under the first test because it is not a "document pertaining to

the manufacture, advertising, marketing, promotion, or sale of

tobacco products not sold in the United States," it does qualify

under the second test because it is a "document pertaining to

activities of any kind undertaken for markets outside the United

States," namely  litigation in Australia, which is a "market

outside the United States."  See id. at 3-4.  However, BATCo's

strained interpretation ignores the fact that, by providing legal

advice about document management policies undertaken to minimize

litigation risks, particularly in the United States, the Memorandum

also addresses the United States' market.  Moreover, BATCo's

argument that its Foreign Objection covers documents having any

relationship to a market outside the United States would produce

the untenable result that virtually all of its documents would be
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subject to the Foreign Objection –- BATCo is, after all, based in

England.  Accordingly, the Court concludes that the Foreign

Objection does not apply to the Foyle Memorandum.   

D. Waiver Is an Appropriate Sanction for BATCo's Inexcusable
Conduct

The Court of Appeals directed that if none of the three

Objections were found to apply, then this Court should determine if

BATCo waived its privilege as to the Foyle Memorandum.  See Philip

Morris, 347 F.3d, at 954.  "[W]aiver of privilege is a serious

sanction most suitable for cases of unjustified delay, inexcusable

conduct, and bad faith."  Id.  Finding BATCo guilty of inexcusable

conduct, the Special Master concluded that waiver of all claims of

privilege over the Memorandum was an appropriate sanction.  See R&R

#155, at 28-30.  

BATCo's actions in the course of its dogged fight against

release of the Foyle Memorandum constitute inexcusable conduct.  The

parties exchanged Comprehensive Requests for Production on August

22, 2001.  The final date for completion of document production –-

whether by virtue of objection, logging, or production –- was

February 1, 2002.  See Order #51, at 27.  By February, 2002, as this

Court held in Mem. Op. to Order #183, at 3, BATCo was in possession,

custody, and control of the Foyle Memorandum.  Yet, it had not been

produced, objected to, or logged.  It was only by pure accident --

the release of the McCabe decision -- that the Government even

learned of the existence of the Foyle Memorandum.  Upon this
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discovery in March, 2002, the Government made repeated requests for

production of the Memorandum.  During the next two months, despite

its obligation to produce or log the Memorandum, BATCo did neither

and never raised any of its three current Objections as a basis for

its refusal to do so.  Only when the document was the subject of a

teleconference with the Court, at least two teleconferences with the

Special Master, and two Reports and Recommendations, did BATCo

finally proffer these three Objections as a basis for refusing to

produce or log the Foyle Memorandum.  In light of this record of

dilatoriness and delay, the Court concludes that the course of

BATCo's conduct is an inexcusable effort to subvert the discovery

process.   

BATCo argues that, despite any delay or failure on its part

with respect to the Objections, privilege cannot be waived because

"[w]aiver is not automatic, particularly if the party reasonably

believed that its objections applied to the document."  Philip

Morris, 347 F.3d at 954.  Viewed in context, however, this Court

cannot conclude that BATCo's behavior was simply that of a litigant

withholding a document based upon a reasonable belief that it was

covered by these Objections.  BATCo refused to produce or log the

document for two months before it finally raised these Objections.

Moreover, the Guildford and Third Party Objections border on the



 As the Special Master succinctly summarized:6

(1) the Guildford Objection could only apply to the Foyle
Memorandum if the document was held at Guildford; BATCo
counsel conceded that it could not be located at the Guildford
Depository; (2) the Third Party Objection could only apply to
the Foyle Memorandum if the document was in the possession,
custody, or control of a third party; as of February, 2002 the
Foyle Memorandum  "was in the possession, custody, and control
of BATCo;" (3) by its own terms, the Foreign Objection could
not apply to the Foyle Memorandum, and even BATCo did not
initially assert that this Objection applied to the document.

R&R #155, at 28.

 The Special Master set forth at length his concerns and7

unanswered questions about the two-month delay from the
Government's first request in March, 2002 for the Foyle Memorandum
to Lovells' conclusion that it had been produced jointly for BATCo
and Wills.  See R&R #155, at 30.

10

frivolous; the Foreign Objection does not fare much better.   Thus,6

the Court finds BATCo's failure to locate, log, and object in a

timely fashion to the Memorandum was an intentional and knowing

attempt to evade its discovery obligations.   Accordingly, waiver of7

any applicable privilege is an appropriate sanction.
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IV.  CONCLUSION

For the foregoing reasons, the Court overrules BATCo's

objection and adopts in part R&R #155 (finding waiver of privilege

 as to the Foyle Memorandum, but not adopting R&R #155's finding

that the crime-fraud exception overrules any privilege).

An Order will accompany this opinion.

June 1, 2004 ________/s/____________________
Gladys Kessler
United States District Judge
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ORDER #557

Before the Court is Report and Recommendation #155 ("R&R

#155"), recommending that the Court grant the Government's Motion

to Compel Production of the Foyle Memorandum and order Defendant

British American Tobacco (Investments) Limited ("BATCo") to produce

the document immediately.  Upon consideration of R&R #155, BATCo's

Objection, the Government's Opposition, BATCo's Reply, the

applicable case law, and the entire record herein, it is this 1st

day of June, 2004:

ORDERED that Report and Recommendation #155 be and hereby is

adopted in part; and it is 

FURTHER ORDERED that the Government's Motion to Compel

Production of the Foyle Memorandum be and hereby is granted; and it

is
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FURTHER ORDERED that BATCo's claims of privilege be and hereby

are deemed waived with respect to the Foyle Memorandum.

_/s/____________________________
Hon. Gladys Kessler
United States District Judge

Copies served upon:

Hon. Richard A. Levie (Ret.)
Sharon Y. Eubanks, Esq.
Jonathan M. Redgrave, Esq.
Leonard A. Feiwus, Esq.
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