UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA,
PlaintiffF,
V. - Civil Action
No. 99-2496 (GK)
PHILIP MORRIS INCORPORATED,

et al.,

Defendants.

MEMORANDUM OPINION - ORDER # 71

l. Introduction

The United States of Anerica ("Plaintiff" or "the Governnent")
brought suit against nine tobacco conpanies and two related
entities (collectively "Defendants")! to recover health care
expenditures the Governnent has paid for or wwll pay for to treat
tobacco-related injuries allegedly caused by Defendants’ tortious
conduct, and to disgorge the proceeds of that unlawful conduct.

On Septenber 28, 2000, the Court dism ssed Count One (the
Medi cal Care Recovery Act or "MCRA" Count) and Count Two (the

Medi care Secondary Payer provisions or "MP' Count) of the

! The initial eleven Defendants were: Philip Mrris, Inc.,
R J. Reynolds Tobacco Co., Brown & WIIlianmson Tobacco Co.,
Lorillard Tobacco Conpany, The Liggett Goup, Inc., Anmerican
Tobacco Co., Philip Mrris Cos., B.AT. Industries p.l.c. ("BAT
Ind."), British American Tobacco (lnvestnents) Ltd., The Counci
for Tobacco Research--U. S. A, Inc., and The Tobacco Institute, Inc.
BAT I nd. has since been dism ssed fromthis action.
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Governnment’ s origi nal four-count conplaint, United States v. Philip

Morris, 116 F. Supp.2d 131 (D.D.C. 2000) ("Philip Mrris" or the

"Menor andum Qpi nion"), and dism ssed Defendant B. A T. Industries
p.l.c. ("BAT Ind.") for lack of personal jurisdiction, United

States v. Philip Mrris, 116 F. Supp.2d 116 (D.D.C. 2000). 2

The Gover nnment subsequently filed the present “Motionto Limt
Court’s Order Dism ssing Count One of the Conplaint to Clains for
Payment s Under Medicare and FEHBA,” in which it requested the Court
to “reinstate Count 1 except to the extent that it seeks recovery
under [MCRA] for health paynents under Medicare and the Federal
Enpl oyees Health Benefits Act (“FEHBA’).”® Mdtion to Arend at 1.4
Def endant s oppose this Mdtion, contending that the MCRA Count was

properly dismssed in its entirety.®> Upon consideration of the

2 The Government | ater requested that the Order di sm ssing BAT
Ind. from the action be reconsidered, which request the Court
denied. United States v. Philip Mrris, 130 F. Supp.2d 96 (D.D.C
2001) .

3 After filing the present Mtion to Arend, the Governnent
filed an anmended conpl aint, which added a revised Count Two (the
MSP Count) . Def endants noved to dismss that Count pursuant to
Fed. R Cv. P. 12(b)(6) for failure to state a claim That notion
to dismss wll be disposed of in a separate Menorandum Opi nion, to
be issued this sanme day. The anmended conpl aint did not in any way
nodi fy the MCRA Count (1Y 126-165). See Govt's Praecipe of
February 28, 2001.

4 For reasons of both efficiency and clarity, the pending
Motion will be referred to sinply as the “Mdtion to Anend,” since
it requests that the Court amend (or nodify) a previously issued
O der.

5> The OQpposition was filed on behalf of all current Defendants
except for Liggett Goup, Inc., whichtinely joined the Opposition.
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Motion, the Qpposition, the Reply, and the entire record herein,
the Governnent’s Mdtion to Anend [#171] is denied.

Neither this ruling nor the conpanion ruling on Defendants’
Motion to Dismss Count Two of the Amended Conpl ai nt changes the
current posture of this case. The parties are proceeding wth
extensive discovery and are preparing for trial.

I1. Analysis

A Posture of Present Motion

The Medical Care Recovery Act (“MCRA’) provides in pertinent
part:

In any case in which the United States is authorized or
required by law to furnish or pay for hospital, nedical

surgical, or dental care and treatnent . . . to a person
who is injured or suffers a disease, . . . under
circunstances creating a tort liability upon sone third
person . . . to pay damages therefore, the United States

shal | have a right to recover (independent of the rights
of the injured or diseased person) from said third
person, or that person’s insurer, the reasonabl e val ue of
the care and treatnment so furnished, to be furnished,

paid for, or to be paid for and shall, as to this right
be subrogated to any right or claimthat the injured or
di seased person . . . has against such third person

42 U S.C. § 2651(a), Pub. L. No. 87-693, § 1, 76 Stat. 593 (1962),

as anended. Stated in general terns, if the Governnent is

“aut horized or required by law to furnish or pay for hospital,
medi cal , surgical, or dental care and treatnment” (collectively
"health care services") to a person injured by a wongdoer, it may
recover from the wongdoer the “reasonable value” of the health

care services it provided or wll provide. See Philip Mrris, 116




F. Supp.2d at 139.

In Count One of its conplaint, at Paragraph 128, the
Governnent al |l eged that, "pursuant to various statutory entitlenent
programs,” it furnishes and pays for health care services of
"nunerous current and former consuners of the [Defendants’]
products” (i.e., cigarette snokers). Conpl. T 128. Specifically,
it alleged that the "statutes pursuant to which [it] furnishes and
pays for such health care costs include, but are not limted to,"
the follow ng four major areas:

(1) Medicare, 42 U . S.C. 8 1395 et seq., under which the Health
Care Financing Adm nistration ("HCFA') pays for the health care
services of individuals over 65, individuals with disabilities, and
ot hers;

(2) Veterans benefits, 38 U S.C. §8 1701 et seq., under which
the Veterans Health Adm nistration ("VHA") and the G vilian Health
and Medical Prograns for Veterans Affairs ("CHAMPVA') pays for
certain health care services for veterans and their dependents and
survi vors;

(3) Mlitary benefits, 10 U S.C. 8 1071 et seq., under which
t he Departnent of Defense ("DOD') pays for the health care services
of current (and certain former) nmenbers of the unifornmed services,
through the Cvilian Health and Medical Programfor the Unifornmed
Services ("CHAMPUS') and TRI CARE prograns; and

(4) Federal Enployees Health Benefits Act ("FEHBA"), 5 U S.C



8§ 8901 et seq., under which the Governnent, through the Ofice of
Per sonnel Managenent ("OPM'), pays for health care services
provided to Federal Governnent enpl oyees and ot her individuals.
Def endants noved to dismss the MCRA Count in its entirety,
contending that the Governnent failed to state a clai mupon which
relief could be granted. In the notion to dism ss papers, and in
oral argunent, the parties focused nost of their attention and
argunents on whether the Governnent could recover under MCRA for
health care services provided through FEHBA and Medicare, and
especi al | y whet her Congress intended such a result. Consequently,
the Court also focused its attention on this issue. In dismssing
the MCRA Count, the summary of the Court’s Menorandum Opi nion

stated that:

The congressional intent in enacting MCRA in 1962--at
which tinme Medicare did not exist and the Federal

Enpl oyees Heal th Benefits Act ("FEHBA") was still inits
i nfancy--was to provide a neans for the CGovernnent to
recover fromthird-party tortfeasors nedi cal expenses it

had furnished for (primarily mlitary) enployees.

Applying the principles froma recent U S. Suprene Court
decision, FDAv. Brown & W1l lianson Tobacco Corp.,— U. S

--, 120 S. . 1291 (2000), this Court concludes that
Congress did not intend that MCRA be used as a nechani sm
to recover Medicare or FEHBA costs. The Court reaches
this conclusion after examning the broad context in
which MCRA has existed for 38 years--including its
| egi sl ative history, the construction given it by those
agencies charged wwth its interpretation, a body of |ong-
standing state and federal case law, and its total non-
enforcenent by the Departnent of Justice for thirty-seven
of those thirty-eight years.

Philip Mrris, 116 F. Supp.2d at 135 (enphasis added) (footnotes

omtted).



Inits Motion to Anend, the Governnent does not chall enge the
Court’s central conclusion that Medi care and FEHBA expendi t ures may
not be recovered under MCRA. Mdtion to Anmend at 3. Rather, the
Gover nment makes two argunents (or rather, two strands of the sane
argunent) in favor of nodification. First, it argues that since
t he Menorandum Opi ni on “acknow edged that . . . the Departnent of
Def ense and t he Departnent of Veterans Affairs [and ot her agenci es]
‘“have, and have al ways had, an undi sputed and established right to
recovery under MCRA,’” the Governnment should be able to recover

under MCRA for services provided by those agencies. Motion to

Amend at 1-2 (quoting Philip Mrris, 116 F. Supp.2d at 142).°
Second, as a logical followup to its first argunent, the
Gover nnment argues that the specific | anguage of the Court’s Order,
dism ssing Count One in its entirety, is inconsistent with the

“rationale” of the Menorandum Opinion it acconpanies. Motion to

6 Insofar as the Government nore broadly contends that the
Court has "acknow edged” that it may go forward with its claimfor
medi cal services paid for by DOD and VA, it mscharacterizes the
rel evant passage of the Menorandum Opi nion. That passage states:
"As an initial matter, it cannot be overl ooked t hat HCFA has i ssued
no MCRA-specific regul ations providing for recovery of Medicare or
FEHBA costs. |In contrast, agencies that do have, and have al ways
had, an undisputed right to recovery under MCRA, such as those
governing the arned services, do have such regulations in place."
Philip Morris, 116 F. Supp.2d at 142 (internal citations omtted).
As the passage indicates, and as Defendants thensel ves concede,
certain agencies do have MCRA-specific regulations in place.
However, this sinple observation in no way purports to answer the
gquestion at issue here, nanely, whether the Governnent can recover
costs expended by those agencies w thout pleading the nanmes and
specific injuries of the injured parties and the precise theory of
Def endants’ liability for each of those injuries. See Defs.” Opp’'n
to Mot. to Amend (“Defs.” Opp’'n”) at 2.
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Amrend at 1.

In sum the Governnment contends that the Menorandum Opi ni on
inits current form |eaves standing the Governnent’s MCRA claim
insofar as it seeks recovery for services provided under veterans
benefits and mlitary benefits statutory schenmes (and any ot her
non- FEHBA and non- Medi care prograns not expressly identifiedin the
conpl aint). The CGovernnment now requests that the Oder
acconpanyi ng t he Menorandum Opi nion be nodified to clearly refl ect
this fact.

The Governnment is correct that the Menorandum Opi ni on did not
address whether the Governnment could recover non- FEHBA and non-
Medi care costs under MCRA, and that Count One of the conplaint
therefore cannot be dismssed inits entirety (unless suppl enented
by further analysis by the Court). To this extent, the
Government’ s request for reconsideration nust be granted, since the
Court should have, but did not, address whether various non- FEHBA
and non- Medi care health care services could be recovered under
Count One of the conplaint.

However, the Government is sinply incorrect insofar as its
Motion to Anend suggests that Count One nust now be reinstated
Wiileit is true that witten and oral argunent concerni ng the MCRA
Count focused on whether FEHBA and Medicare costs could be
recovered thereunder, Defendants did present argunents as to why

the entire MCRA Count should be dism ssed. They contended that



MCRA requires the Governnment to identify in its conplaint the
actual individuals on whose behalf it seeks tort recovery, that it
must plead all the essential MCRA elenents for those individuals,
that it nust obtain judgnment in favor of those individuals first,
and that it could not maintain its suit on an aggregated basis.
See Defs.” Mem in Supp. of its Mit. to Dismss the [Oiginal]
Conmpl. (“Defs.” Mot. to Dismss”) at 41-63.

Because these argunents were not considered previously, and
because they are potentially dispositive of the MCRA Count, that
count cannot be summarily reinstated. Rat her, Defendants’
argunents, made inits initial notion to dism ss papers and renewed
thereafter, see Defs.” Qpp’'n at 2, nust now be considered by the
Court.

B. Whether the MCRA Count Should Be Reinstated iIn Part

Def endants contended in their initial nmotion to dismss that
the conplaint’s allegations were insufficient to state a MRA
claim According to Defendants, the Governnent’s ‘right to
recover’ [under MCRA] is ‘subrogated to any right or claimthat the
injured . . . person’ has against a tortfeasor.” Defs.” Mt. to
Dismss at 42 (quoting 42 U S. C. 8§ 2651(a)); Defs.” Opp’'n at 2.
Accordi ngly, as subrogee, the Governnent nust plead under state | aw

“all the essential elenments of any claimthat would lie in favor of



the injured person.”’” Defs.” Mdt. to Dismss at 43 (enphasis in
original); Defs.” Qop’'n at 2-3.
A portion of the MCRA statute provides that “the United States

shall have a right to recover (independent of the rights of the

injured or diseased person) . . .” 42 U S.C 8§ 2651(a) (enphasis

added) . Based on this phrase, the Governnent contends that it
shoul d be viewed as an i ndependently injured party for the purpose
of this and other MCRA suits. See Govt’'s Qopp’'n to Defs.” Mot. to
Dismss ("Govt’'s Opp’'n") at 66 (“The United States brings this
action asserting its own injuries . . .7). Accordingly, it
di sagrees with Defendants’ contention that it nust plead the
"specific identities of, specific injuries of, and specific torts
commtted against the underlying injured persons.” See Defs.’

Qpp’ n at 2.
In Commercial Union Ins. Co. v. United States, 999 F.2d 581

(D.C. Cr. 1993), our Court of Appeals specifically addressed, at
sone length, the neaning and operation of the relevant MCRA

| anguage. Commercial Union was an interpleader action in which the

Government and injured parties fought over who had priority, under

8§ 2651(a) of MCRA, over settlenent insurance funds. Wile it is

" What Defendants literally argue is that the Governnent nust
“plead and prove” all the necessary elenents of its MCRA claim
Defs.” Mot. to Dismss at 42. Presumably, Defendants are stating
that the Governnment would ultimtely need to prove these el enents
at trial to prevail onits MCRAclaim To the extent that they are
suggesting that “proof” nust be offered during this, the notionto
di sm ss stage, they are sinply m staken.

9



not directly on point, as no decision in this Crcuit is, its
explication of the statute’'s rationale and operation 1is
i1lum nating.

In analyzing the rel evant statutory | anguage, the Commerci al

Uni on Court noted that MCRA “gives the United States an i ndependent

right of recovery against the tortfeasor,” thus seeming to |lend
credence to the Governnment’s theory. 999 F.2d at 587 (interna
citation and quotations omtted). However, in elaborating upon
what it neant by “independent,” the Court explained that: (1) “the
United States may bring an independent action against the
tortfeasor even where a suit is brought by the injured party within
six nmonths and the United States does not intervene,” and (2) “a
settlenment or judgment in the individual clainmnt’s case does not

prejudice the Governnent from later suing the tortfeasor.”

Commercial Union, 999 F.2d at 587 (internal citations and

guotations omtted). |In other words, "[r]egardl ess of the course

of action taken by the injured party, the Governnent’s right to sue

is limted only by the federal statute of limtations.” 1d.
(enphasi s added) (internal citation omtted). Thus it is apparent
that the Court of Appeals applied the potentially broad word
"i ndependent” in a relatively narrow context, nanely, the
ci rcunst ances under which the Governnent can bring its own MCRA

action when the injured parties have failed to do so.?®

8 As noted above, Commercial Union held that the Governnent
could bring a MCRA action even if the underlying injured parties
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Significantly, Comrercial Union also discussed the statutory

term"subrogated."” Under MCRA, the Governnent’s “right to recover”
is “subrogated to any right or claimthat the injured . . . person”
has against the tortfeasor. 42 U S.C. § 2651(a). “* Subrogation

is defined as ‘[t]he substitution of one person in the place of
another with reference to a lawful claim so that he who is
substituted succeeds to the rights of the other inrelation to the

claim” Commercial Union, 999 F.2d at 586-87 (quoting

Bl ack’s Law Di ctionary 1279 (5th ed. 1979)). Commercial Union held

that "[a]s subrogee, the Governnent “does not secure rights
superior to those” of the injured parties on whose behal f it brings
suit; rather, “it nerely steps into [their] shoes in order to
assert a claimto that part of the total danages that is its due.”?®
999 F.2d at 587.

Consi dering the terns "i ndependent™ and "subr ogat ed" t oget her,
as those terns have been interpreted by our Court of Appeals, it is
cl ear that the "governnent’s independent right of recovery . . . is
not independent in the sense that it is based upon a separate
pecuni ary | oss distinct from[the injured party’ s] right to recover

under a state |law cause of action in tort." United States v.

have settled their tort suits or failedtoinitiate suit within the
appropriate statute of limtation. 999 F.2d at 587.

°® Interestingly, despite Commercial Union’s clear holding to
the contrary, the GCGovernnent insists that it “is not nerely
subrogated to the clains of the injured persons” in this action.
Govt’s Reply in Supp. of its Motion to Amend ("Govt’s Reply") at 2.
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Tramel, 899 F.2d 1483, 1487 (6th G r. 1990). To the contrary:
al t hough the Governnent is not encunbered by states’ statutes of
limtations in bringing a MRA action, and thus has an
“i ndependent” “right to recover” under that statute, its ability to
succeed on the nerits is wholly dependent on its neeting the
substantive requirenents of state law, i.e., show ng the existence
of persons injured by a tortfeasor as nmandated by state tort |aw

See Commercial Union, 999 F.2d at 587; Trammel, 899 F.2d at 1487-

88; In re Dow Corning Corp., 250 B.R 298, 326 (Bankr. E.D. M ch.

2000) ("If the CGovernnent’s claim is not based upon the tort
commtted against the federal beneficiary, then there is no | egal
t heory that woul d enabl e the Governnent to seek rei nbursenent from
the party sued.").® Oherwise, the Governnent would have no
"shoes" to "step[] into,"” and therefore no MCRA action to mai ntain.

See Commrercial Union, 999 F.2d at 587; In re Dow Corning, 250 B.R

at 326-27.
As the existence of legally injured persons is a prerequisite
for and an essential elenent of the Governnment’s MCRA claim it

must be pleaded in the conplaint. See Philip Mrris, 116 F.

Supp. 2d at 145 (citing Taylor v. FDIC, 132 F.3d 753, 761 (D.C. Cr.

10 The Governnent argues that In re Dow Corning is “not a final
deci sion” because it has been appeal ed by the Governnent. Govt’s
Reply at 3. However, the Governnent fails to offer, and this Court
is unable to locate, a District Court or Court of Appeals decision
reversing or nmodifying In re Dow Corning. Consequently, that
deci sion remai ns good | aw.
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1997)). Gven that the Government has not identified in its
conplaint the injured persons on whose behalf it seeks to recover
under MCRA, the Court concludes that the MCRA Count was properly
dismssedinits entirety; accordingly, the Motion to Arend nust be

deni ed. See supra note 7.12

IV. Conclusion

For the reasons stated, the Gvernnent’'s Mtion to Limt

11t is also inportant to recognize that MCRA grants the
Government a right to recover the reasonabl e value of health care
services provided “to a person.” 42 U S. C. 8§ 2651(a). The sole
court to have analyzed this term a federal bankruptcy court, has
concluded that “[b]Joth logic and the plain | anguage of the statute
dictate that the Governnent nust identify this ‘person’” to recover
under MCRA. In re Dow Corning, 250 B.R at 326. The Governnent
correctly notes that In re Dow Corning “was decided in the context
of a notion for summary judgnent” and therefore “did not address
t he adequacy of the pleadings in that case.” Govt’'s Reply at 3-4.
However, as that case was brought in bankruptcy court, there was no
“conpl aint” that could have been dism ssed. The Governnent fails
to explain why that court’s reasoning should not apply at the
nmotion to dism ss stage.

12 The Court does not presently have occasion to address
Def endants’ additional argunents: that the Governnent nust
establish tort liability with respect tothe injured parties before
bringing a MCRA action, that the Governnent may not bring a MCRA
action in aggregation, and so forth.
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Court’s Order Dism ssing Count One of the Conplaint to Clains for
Paynents Under Medi care and FEHBA i s denied.

An appropriate Oder will acconmpany this Opinion.

Dat e d adys Kessl er
U S District Judge
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Hon. Richard A Levie (Ret.)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA,
PlaintiffF,
V. - Civil Action
No. 99-2496 (GK)
PHILIP MORRIS INCORPORATED,

et al.,

Defendants.

ORDER#T71

This matter is before the Court on the Governnment’s Mdtion to
Limt Court’s Order D sm ssing Count One of the Conplaint to Cl ains
for Paynments Under Medicare and FEHBA (“Mtion to Arend”) [#171].
Upon consideration of the Mtion, the Opposition, the Reply, and
the entire record herein, for the reasons discussed in the
acconpanyi ng Menorandum Opinion, it is this day of July
2001

ORDERED, that the Governnent’ Mtion to Anmend [#171] is

denied.

d adys Kessl er
U S District Judge
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