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VEMORANDUM OPI NI ON

Plaintiff, the United States of Anerica ("the Governnent") has
brought suit agai nst Joi nt Defendants, ! pursuant to Secti ons 1962(c) and
(d) of the Racketeer |Influenced and Corrupt Organi zations Act ("R CO'"),
18 U.S.C. 8 1961 et seq. The CGovernnment seeks to enjoin Joint
Def endant s fromengagi ng i n fraudul ent and ot her unl awf ul conduct and
to order Joint Defendants to di sgorge the proceeds of their past

unl awf ul activity.?2

! Joint Defendants are Philip Mrris Incorporated, R J.
Reynol ds Tobacco Conpany, Brown & WIIliamson Tobacco
Corporation (individually and as successor by nmerger to the
Ameri can Tobacco Conpany), Lorillard Tobacco Conpany, Philip
Morris Conpanies, Inc., British American Tobacco
(I nvestnents), Ltd., The Council for Tobacco Research-U. S. A ,
Inc., and the Tobacco Institute, Inc.

2 The Conplaint originally contained four clains under
three statutes. On Septenber 28, 2000, the Court dism ssed
Count One (pursuant to the Medical Care Recovery Act, 42
U S.C 8 2651 et seq.) and Count Two (pursuant to the Medicare
Secondary Payer provisions of the Social Security Act, 42
US C 8§ 1395y(b)(2)(B)(ii) & (iii)). See United States v.
Philip Morris, et al., 116 F. Supp.2d 131 (D.D.C. 2000).




This matter i s nowbefore the Court on Joi nt Def endants' Mdti on
to Enforce Jury Demand [#882]. Upon consi derati on of the noti on,
opposition, reply, the argunments presented at t he noti ons hearing on
May 31, 2002, and the entire record herein, for the reasons st at ed
bel ow, Joint Defendants' Mtion to Enforce Jury Denmand is denied.
| . BACKGROUND

The Governnent all eges that Joint Defendants have viol at ed
Sections 1962(c) and (d) of RICO Section 1962(c) prohibits
participation inthe conduct of an enterprise's affairs through a
pattern of racketeering activity.® The racketeering activity, or
predi cate acts, allegedinthis caseare mail and wre fraud. Section
1962(d) prohibits conspiracy to violate Section 1962(c).4 The
Governnment brings its clains pursuant to Section 1964(a) of RGO which

aut horizes district courts to prevent and restrain viol ati ons of

3 Section 1962(c) provides that:

It shall be unlawful for any person
enpl oyed by or associated with any
enterprise engaged in, or the activities of
which affect, interstate or foreign
commerce, to conduct or participate,
directly or indirectly, in the conduct of
such enterprise's affairs through a pattern
of racketeering activity or collection of
unl awf ul debt.

18 U.S.C. § 1962(c).

4 Section 1962(d) nmakes it unlawful for "any person to
conspire to violate any of the provisions of subsection (a),
(b), or (c) of this section.”" 1d. 8§ 1962(d).
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Section 1962.°

Joi nt Defendants have made tinely requests for ajurytrial in
t heir Answers. The Governnent opposes t hose demands, cont endi ng t hat
t he Sevent h Amendnent does not confer aright toajurytrial for this
RI COaction. Joint Defendants nowseek to enforce their jury demand.
Accordi ngly, the present i ssue before the Court is whether this case
shall be tried before a jury or by the Court.
1. ANALYSIS

It is well establishedthat the Seventh Anendnent preserves the
right toajurytrial in"suits[] which thecomon | awrecogni zed anong
its old and settled proceedings, [and in] suits inwhichlegal rights
were to be ascertai ned and determ ned, in contradi stinctiontothose

wher e equi t abl e ri ghts al one were recogni zed, and equi t abl e renedi es

5 Section 1964(a) permits

The district courts of the United States
[to] have jurisdiction to prevent and
restrain violations of section 1962 of this
chapter by issuing appropriate orders,
i ncluding, but not limted to: ordering any
person to divest hinmself of any interest,
direct or indirect, in any enterprise;
i nposi ng reasonable restrictions on the
future activities or investnents of any
person, including, but not limted to,
prohi biting any person from engaging in the
sane type of endeavor as the enterprise
engaged in, the activities of which affect
interstate or foreign comerce; or ordering
di ssol uti on or reorgani zati on of any
enterprise, making due provision for the
ri ghts of innocent persons.

Id. & 1964(a).



were adnmi nistered."” Parsons v. Bedford, 28 U.S. 433, 447 (1830)
(enmphasis in original).

The Suprene Court requires atwo-stepinquiry for determ ni ng when
theright toajurytrial attaches. Accordingly, to determ ne whet her
aparticular actionw |l resolve | egal, as opposed to equitable, rights
the Court nmust (1) conpare the statutory acti onto 18'"-century actions
brought inthe courts of Engl and prior tothe merger of the courts of
l awand equity, and (2) exam ne t he renedy sought and det er m ne whet her

it islegal or equitable in nature. See Whoddell v. Int'l Bhd. of

Elec. Workers, 502 U. S. 93, 97 (1991). The Supreme Court has
repeatedl y asserted that the second part of thistest is noreinportant

thanthefirst. See Teansters v. Terry, 494 U S. 558, 565 (1990) ("the

second inquiryis noreinportant i nour analysis"); Ganfinanciera,

S A, v. Nordberg, 492 U. S. 33, 42 (1989) ("the second stage of this

analysis is nore inportant than the first"); Crocker v. Piednont

Aviation, Inc., 49 F.3d 735, 745 (D.C. Cir. 1995) ("t he second part of

this test (the nature of the renedy) is nore inportant than the
first").

Joi nt Def endants advance two argunents i n support of their Seventh
Amendnent right toajurytrial. First, Joint Defendants contend t hat
t he Governnment' s RI COcl ai msounds i n conmon- | aw f raud and conmmon- | aw
conspi racy, which are actions at | aw. Second, Joi nt Def endants ar gue

t hat, because the i njunctive and equitabl e relief the Governnent seeks



constitutes nothing nore than nonetary relief, that relief islegal in

nature. For the reasons di scussed bel ow, both of these argunents fail.
A. The Government' s RICOAction I's Not Anal ogous t o Conmon- Law
Fraud or Conmmon-Law Conspiracy and Therefore I's Not an

Action at Law Entitling Joint Defendants to a Jury Trial

As not ed above, the Gover nment has brought suit agai nst Joi nt
Def endants for viol ations of Secti ons 1962(c) and (d) of RCQO There
i s no dispute that a cause of acti on under Sections 1962(c) and (d) of
RI COdi d not exist in 18" century Engl and. The Court nust t herefore
"1 ook for an anal ogous cause of actionthat existedinthe 18'" century
t o det erm ne whet her the nature of [the action] is |egal or equitable."
Terry, 494 U. S. at 566.

Joi nt Defendants contend that the RICOcause of actionis | egal
because t he underlying theories of liability for the Section 1962(c)
and (d) action--nanmely mail and wire fraud--sound i n conmon-| aw f r aud.
Joi nt Defendants further contend that the Section 1962(d) claimis
anal ogous to a cause of action for common-|aw conspiracy.

As the foll owi ng anal ysi s denonstrates, there are substanti al
di fferences between the statutory elenents the Government must
establish in this case and the el enents for conmon-|aw fraud and
conspiracy. Because of these differences, the Court rejects Joint
Def endant s’ contention that the statutory clai munder RI COi s anal ogous

to the comon-1| aw cl ai ns.

To establish acl ai mfor common-lawfraud, a plaintiff nmust prove



at amninmum first, actioninreliance on a false representation;
second, damages suffered as a result of that reliance; and third,

successful conpletionof the scheneto defraud. See Kitt v. Capital

Concerts, Inc., 742 A 2d 856, 860-61 (D.C. 1999); United States v.

Stewart, 872 F.2d 957, 960 (10'M Cir. 1989).

None of these three el ements of cormon-lawfraud arerequired to
be proven under RGO Unl i ke comon-| awfraud, the mail and wire fraud
statutes, whose violation constitute the predicate acts for the
Covernment's RICOcl aim do not require proof of reliance or danages or

conpl etion of the schene to defraud. See Neder v. United States, 527

US 1, 24-25 (1999) ("common-law requirenments of 'justifiable
reliance' and ' damages,' for exanple, plainly have no place inthe
federal fraud statutes"); Stewart, 872 F. 2d at 960 ("an of f ense under
[the mai|l fraud statute], unli ke common | awfraud, does not requirethe
successful conpletion of the schene to defraud").

To establ i sh a cl ai mfor conmon-1 awconspiracy, a plaintiff nust
prove, as with common-law fraud, that he suffered damages as a

pr oxi mat e cause of the wongful conduct. See Maltz v. Uni on Carbi de

Chem cals &Plastics Co., Inc., 992 F. Supp. 286, 309 (S.D.N. Y. 1998).

Because t he Gover nnment has brought this clai mpursuant to Section

1964(a), rather than Section 1964(c) of RCO®%it is not requiredto

® Section 1964(c) creates a cause of action for "[a]ny
person injured in his business or property by reason of a
violation of section 1962 . . . and shall recover threefold



prove that it suffered any injury as a result of Joi nt Defendants'
conduct. Neither is the Governnment requiredto sue for damages. See

United States v. Sasso, 215 F. 3d 283, 292 (2d Cir. 2000) (" Section

1964(a) contai ns norequirenent that the governnent showthat it was
injured").

I n responsetothis analysis, Joint Defendants rely heavily on
Neder, 527 U. S. at 20-25. While the Suprenme Court did holdinNeder
that the el enent of materiality isincorporatedinthenail andwre
fraud statutes, it al sorecogni zed that the "fraud stat utes di dnot
incorporate all the elenents of common-lawfraud.” 1d. at 24-25
(enphasisinoriginal). Moreover, the Suprene Court specifically
poi nt ed out that the common-|awrequirenents of justifiablereliance
and damages are not incorporatedinthe statutes. Id. Thus, rather
t han supporting the argunent of Joint Defendants, Neder actually
undercuts it.

The mai n case Joi nt Defendants cite with respect to conmon-1| aw

conspiracy is simlarly unavailing. They rely onBeck v. Prupis, 529

U.S. 494, 500 (2000), which held that the principles of comon-I|aw
conspiracy are i ncorporatedinto Section 1962(d) of RICO However,
Beck' s hol di ng applied only to a cl ai mbrought pursuant to Secti on
1964(c), which provides trebl e danages for private i ndi vidual s sui ng

for tortiousinjury to their business or property. The ruling makes no

t he damages he sustains.” 18 U . S.C. 8§ 1964(c).
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menti on of and has no applicability to clains brought pursuant to
Section 1964(a), which permts the Governnent to sue solely for
equitable relief. In fact, the Suprenme Court's reference to
i ncorporation of the common-| aw pri nci pl es was made wi t h specific focus
ontheinjury requirenent of Section 1964(c)—a requirenent that, as
addr essed above, does not apply to cl ai ns under Section 1964(a). See
id. at 500 ("To determ ne what it neansto be "injured. . . by reason
of' a'conspir[acy]," weturntothe well-established conmon | aw of
civil conspiracy.") (quoting 18 U S.C. 8 1964(c)).

In sum three essential el enents of the common-|awcl ai nms for
fraud and conspiracy are not requiredto prove the Governnent's RI CO
cause of action. Therefore, the Court concl udes that the statutory
causes of action under Sections 1962(c) and (d) are not anal ogous to
clains for coomon-lawtort or common-1 awconspiracy. Accordingly, the
Court proceeds to the second, and nore i nportant, inquiry: the nature
of the remedy the Governnment seeks. See Terry, 494 U.S. at 565;

Crocker, 49 F.3d at 745.7

" Joint Defendants suggest that, contrary to Crocker, the
Supreme Court has | essened its enphasis on the nature of the
remedy. However, Crocker is the nost recent D.C. Circuit case
to address this issue, and clearly relied heavily on the
second part of the inquiry. Moreover, the Suprenme Court cases
Joint Defendants cite are distinguishable. |In those cases, it
was not necessary to evaluate the nature of the renmedy under
t he second prong because it was clear under the first prong of
t he Wboddel |l test that the cause of action was either tried at
conmmon | aw or was anal ogous to one that was. See City of
Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U S. 687,
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B. The Governnment Seeks Equitable Relief

The predom nant relief sought by the Governnent is the
di sgorgenent of Joi nt Defendants' profits, from1954 to 2050, which
arerelatedtothe all eged racketeering activity. The Governnent al so
seeks addi tional injunctiverelief such as the establishnent of several
medi cal and treatnment funds and fundi ng for research and devel opnent of
treat ment and educati on prograns. The Court concludes that therelief
the Governnment seeks is equitable in nature.

1. Di sgorgenment of Profits |Is Equitable Relief

Joi nt Defendants contend that the Governnment's request for
di sgorgenent of their profitsis nerely aprayer for nonetary relief,
and therefore the nature of the remedy sought by t he Gover nnment nust be
deenmed | egal in nature.

It istruethat nonetary damages are traditionally consi dered

708-18 (1999) (suit under 42 U S.C. 8 1983 was a claimfor
legal relief sounding in tort); Feltner v. Colunbia Pictures
Television, Inc., 523 U S. 340, 347-55 (1998) (suit to recover
statutory damages for copyright infringenent carried right to
jury trial because copyright suits for nonetary damages were
tried in courts of |aw before adoption of the Seventh
Amendnent). In this case, the Court has concluded that the
causes of action under Sections 1962(c) and (d) of RICO were
not tried at common | aw and are not closely anal ogous to
claims for comon-|law tort or comon-|aw conspiracy.

| ndeed, Joi nt Defendants concede that courts have placed
nore enphasis on the nature of the remedy when, as in this
case,"'the search for the 18'"-century English analog typically
yields no clear answer.'" Mem of Points and Authorities in
Supp. of Joint Defs.' Mdit. to Enforce Jury Denmand at 5 n.11
(quoting Crocker, 49 F.3d at 745) ("Joint Defs.' Meni).

9



legal relief. See Terry, 494 U. S. at 570. However, the Suprene Court
has articul ated two exceptions to this general rule: nonetary relief
has been characterized as equitabl e whereit is (1) restitutionary; or
(2) incidental toor intertwinedwithinjunctiverelief. Seeid. at
570-71; G ocker 49 F. 3d at 746-47. Because the Court concl udes t hat
t he di sgor genent t he Governnent seeks inthis caseis restitutionary,
it need not address the second exception.

The D.C. Circuit has defined restitution as that body of | awin
which (1) substantive liability is based on defendant’'s unjust
enrichment; (2) the neasure of recovery i s based on defendant’'s gain
instead of plaintiff's loss; or (3) the court restorestoplaintiff his

| ost property or its proceeds, inkind. See Crocker, 49 F. 3d at 747.

As noted, the predom nant relief sought by the Governnent is
di sgorgenent of Joint Defendants' ill-gotten profits. Accordingly, the
Gover nnent seeks to obtain Joi nt Def endants' proceeds frompast and
future cigarette sales. See Expert Report of Professor Franklin M
Fi sher, Ph.d., Ex. A (defining and cal cul ati ng proceeds fromcigarette
sales). It isclear that this measure of recovery is based on Joi nt
Def endants' gain--nanely their profits-- and not on Plaintiff's |oss.
| ndeed, t he Governnent has not, and need not, allege or provethat it
suf f ered any pecuni ary | oss as a consequence of Joi nt Def endants'

al | eged racketeering activity. Accordingly, the disgorgenent sought by

10



the Governnent fits squarely within the secondCrocker definition of
restitution, and therefore nust be deened equitable in nature.?

Furthernore, an exam nati on of both the R COsection under which
t he Gover nnent has brought its clai mand the case | aw, underscores t he
equi tabl e nature of the disgorgenent in this case.

First, the Governnent has specifically brought this action
pursuant to a provision of RRCOthat only perm ts equitabl e actions,
namely Section 1964(a). Unlike Section 1964(c), which provides for
nmonet ary danmages for injuries to business or property, Section 1964(a)
aut hori zes civil suitsinwhichonly equitablerelief my be grant ed.

See NSCInt'l Corp. v. Ryan, 531 F. Supp. 362, 363 (N.D. Ill. 1981)

("the statute strongly suggests that 8§ 1964(c) provides for |egal

relief, sinceit follows § 1964(a), which authorizes only equitable

8 Joint Defendants have raised only one argunent to counter
Plaintiff's claimthat the disgorgenent is restitutionary under
Crocker. Joint Defendants contend that, as in ldeal Wrld Mtg.

Inc. v. Duracell, Inc., 997 F. Supp. 334 (E.D.N. Y. 1998), this is a
case where there is a "significant overlap . . . between the

plaintiff[s'] loss and the defendants' gain . . . [and] this factor
cuts in favor of affording a jury trial."” Joint Defs." Mem at 9 n

19. The argunent is unpersuasive for the follow ng reasons.

First, as addressed above, there cannot be any overl ap between
Plaintiff's loss and Joint Defendants' gain in this case because the
Governnment does not claimthat it has suffered any | oss. Second, the
| deal World ruling was predicated on factors that are applicable to
trademark infringenment actions. |In those cases, there is an inherent
overl ap between di sgorged profits and danages because, whether the
plaintiff seeks profits or damages, he nust prove actual injury. As
already noted, in this case, the Governnment need not allege or prove,
pursuant to Sections 1962(c) and (d) and Section 1964(a) of RICQ,
that it has suffered any injury or pecuniary | oss.

11



relief. The juxtaposition of subsections (a) and (c) inplies that
Congress i ntended to create | egal and equi tabl e actions, putting each
into a different subsection”"). Accordingly, it is clear that the
di sgorgenent renmedy t he Gover nnent seeks under Section 1964(a) is
equitable in nature.

Second, the only court to squarel y det erm ne whet her def endant s
have a Sevent h Anendnent right toa jury trial inaSection 1964(a)
action brought by the Governnment to obtain disgorgement of the
defendants' profits, held that such aright didnot exist. See United

States v. Int'l Bhd. of Teansters, et al., 708 F. Supp. 1388, 1407-08

(S.D.N Y. 1989).
Third and finally, civil suits to obtain di sgorgenent of profits
or restitution have traditionally and repeatedly been characterized as

equitableinnature. See Feltner, 523 U. S. at 352 (recogni zi ng "t hose

actions for nonetary relief that we have characteri zed as equitabl e,
such as actions for di sgorgenent of i nproper profits”); Terry, 494 U S.
at 570 ("we have characteri zed damages as equit abl e where they are
restitutionary, suchasin'action[s] for di sgorgenent of inproper

profits'") (quoting Tull v. United States, 481 U. S. 412, 424 (1987));

Porter v. Warner Hol ding Co., 328 U. S. 395, 402 (1946) (restitution of

illegally obtainedprofitsis"wthintherecognized power and within
the highest tradition of a court of equity").

Accordingly, the Court concludes that the di sgorgenent the

12



Cover nment seeks constitutes equitablerelief. As addressed bel ow, the
fact that the Governnment is the recipient of the disgorged profits,

does not alter the Court's anal ysis.

a. The Di sgorged Profits Need Not Be Paid to the
Cigarette Purchasers to Constitute Equitable

Rel i ef
The heart of Joi nt Def endants’' argunent is that the di sgorgenent
sought by the Governnent i s not restitutionary because it does not seek
toreturnthe disgorged profitstothe victins, the defrauded cigarette
purchasers.® However, Joint Defendants have failed to cite any
case in which any court has determ ned that disgorged profits

are not restitutionary or equitable relief solely because the

di sgorged profits would be paid to the Governnment rather thanto

°To support this argument, Joint Defendants rely extensively
on the Supreme Court's language in Tull that "restitution is
limted to '"restoring the status quo and ordering the return
of that which rightfully belongs to the purchaser or tenant.'"
481 U. S. at 424 (quoting Porter, 328 U S. at 402). However,
the Tull court did not specifically address the issue of
whet her restitution requires the return of the disgorged
profits to the purchaser itself. Rather, the Suprene Court
was nmerely distinguishing between the statutory inposition of
a penalty (legal relief) and restitution (equitable relief).
Id. at 422-24. Thus, the holding in that case does not
advance Joi nt Defendants' argunent.

In fact, as already noted, the D.C. Circuit, witing
after Tull, did not limt restitution to disgorgenent that is
returned to the purchaser. |Instead, the Court of Appeals
specifically held that restitution is nmeasured by either
def endant's gain or restoration of plaintiff's |oss. See
Crocker, 49 F.3d at 747. Here, it is clear that the
di sgorgenent the Governnment seeks is nmeasured by Joint
Def endants' gain and therefore nmeets the Crocker definition of
restitution.

13



t he purchaser or injured person. To the contrary, it is evident
fromthe case | aw di scussed bel ow that any distinction between
reci pients of the disgorged profits is inmterial.

First, contrary to Joi nt Def endants' contention, the courts have
rul ed that di sgorgenent is an equitabl e renmedy irrespective of whet her
t he Governnent or the injured personis the recipient of the di sgorged

profits. See FTCv. GemMerchandi sing Corp., 87 F. 3d 466, 470 (11t"

Cir. 1996) (holding that disgorgenent to the governnment of a
wrongdoer' s profits constitutes equitablerelief because t he purpose of
di sgorgenent i s not to conpensate the victins but rather to deprivethe

wrongdoer of hisill-gotten gain); SECv. Bl avin, 760 F. 2d 706, 713 (6"

Cir. 1985) (sane).

Second, Joi nt Defendants' focus onthe recipient of the disgorged
profits confl ates the equitabl e renmedy of di sgorgenent with the |l egal
remedy of danages. Unlike damages, the purpose of which is to
conpensat e t he victi ns of a defendant' s unl awful conduct, the purpose
of di sgorgenent is to deprive the wongdoer of hisill-gotten gains.
See Porter, 328 U. S. at 402 (di stinguishingrestitutionfromdamages

and statutory penalties); SECv. Tone, 833 F. 2d 1086, 1096 (2d Cir.

1987) ("' primary purpose of disgorgenent is not to conpensate
[victinms]. Unlike damages, it is a nethod of forcing a defendant to
give up the anount by which he was unjustly enriched. . . . The

district court possesses the equitabl e power to grant di sgorgenent

14



wi t hout i nquiring whether, or towhat extent, identifiable parties have
been damaged by [the] fraud.' Whether or not any [victinms] may be
entitledto noney damages isimmterial”) (internal citations omtted);

SECv. First City Financial Corp., Ltd., 890 F. 2d 1215, 1230 (D.C. QGrr.

1989) (sanme).

In view of the foregoing, the Court concludes that the
di sgorgenent of Joint Defendants' profits is restitutionary,
irrespective of the recipient of those profits. Therefore, the
predom nant relief the Governnent seeks is an equitable renedy.

2. Addi tional Injunctive Relief Is Equitable

I naddi tionto di sgorgenent of profits, the Governnent al so seeks
ot her i njunctive relief such as creation of a nedi cal nonitoring fund,
an enforcenent authority, and a public health authority; and the
fundi ng of research, snoking cessation, enforcenment, and public
education progranms. See Joint Defs.' Mem at 12-13.

Joi nt Defendants argue that, because this relief amunts to
not hi ng nore t han a request for Joi nt Def endants t o pay over noney,
this "ostensibly equitable relief can and should be regarded as
"inherently legal' for Seventh Arendnent purposes.” Joint Defs.' Mem
at 12. The main case Joint Defendants cite in support of their

positionis inapposite. InBarnes v. Anerican Tobacco Co., Inc., 989

F. Supp. 661, 663-64 (E. D. Pa. 1997), the case on whi ch Joi nt Def endants

rely, the court concl uded under the first prong of Wboddel | —-contrary

15



tothis case--that the basis for the cause of acti on was anal ogous to
a common-| aw negligence action for future nmedical expenses.?

| ndeed, nunmerous courts have found that renedies simlar tothat
whi ch t he Gover nnment seeks inthis case constitute equitablerelief.

See, e.q., Katz v. Warner-Lanbert Co., 9 F. Supp. 2d 363, 364 (S.D. N. Y.

1998) (cl aimfor nedical nonitoring and research fundisinjunctivein

nature); Arch v. Amrerican Tobacco Co., 175 F. R D. 469, 483-84 (E. D. Pa.

1997) (court-supervised nedical nonitoring fund differs fromnonetary
damages and properly i nvokes the court's equitable powers); Craft v.

Vanderbilt University, 174 F.R. D. 396, 406-07 (M D. Tenn. 1996)

(medi cal nmonitoring program managed by court-appointed, court-
supervised trustees is injunctive relief).

| n summary, then, pursuant tothe second, and "nore i nportant, "
Sevent h Arendrent i nquiry, the Court concl udes that the di sgorgenent of
profits the Governnent seeks is restitutionary and therefore
constitutes equitablerelief. Further, the additional injunctive
relief the Governnment seeks, including establishnment of several nedi cal
and treatment funds and fundi ng for research and devel opnent of

treatment and education prograns, is also equitable in nature.

o Moreover, that court concluded that the Barnes
plaintiffs had an adequate renedy at |aw, whereas in this
case, Joint Defendants do not even suggest that the Governnent
has any other remedy at | aw.
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| 11. CONCLUSI ON
For t he f oregoi ng reasons, Joi nt Def endants' Motionto Enforce

Jury Demand [#882] is denied. An Order will issue with this Opinion.

Dat e d adys Kessl er
U.S. District Judge
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Hon. Richard A. Levie (Ret.)
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O der #182

Thi s matter cones before the Court on Joi nt Def endants' Mdtionto
Enforce Jury Demand [#882]. Upon consideration of the notion
opposition, reply, the argunments presented at the noti ons heari ng, and
theentirerecord herein, for the reasons di scussed i nthe acconpanyi ng
Mermor andum Opinion, it is this __ day of June 2002 hereby

ORDERED, t hat Joi nt Def endants' Motionto Enforce Jury Denmand

[ #882] i s deni ed.

d adys Kessl er
U.S. District Judge
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