UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA,
Plaintiff,
Civil Action No.

v. : 99-2496 (GK)

PHILIP MORRIS INCORPORATED,
et al.,

Defendants.

MEMORANDUM OPINION

This matter is now before the Court on the United States'
Motion for Partial Summary Judgnent on Defendants'! Equitable
Def enses of Wi ver, Equitable Estoppel, Laches, Uncl ean Hands, and

In Pari Delicto ("Mdtion"). The Governnment argues that each of

these affirmative defenses is insufficient as a matter of |aw and
must be di sm ssed. ?

The essence of the Governnent's argunent is that the equitable
def enses of waiver, equitable estoppel, |aches, unclean hands and

in pari delicto may not be asserted against the United States when,

'Def endants are Philip Mrris USA Inc. (f/k/a Philip Mrris
| ncorporated), R J. Reynolds Tobacco Conpany, Brown & WIIianson
Tobacco Corporation (individually and as successor by nerger to the
Anmeri can Tobacco Conpany), Lorillard Tobacco Conpany, Altria G oup
Inc. (f/k/a Philip Mrris Conpanies, Inc.), British American
Tobacco (Investnents), Ltd., The Council for Tobacco Research-
US. A, Inc., The Tobacco Institute, Inc. and The Liggett G oup,
I nc.

‘See CGov't Mtion Attachnent A (chart identifying the
particular affirmative defenses chall enged by the Mtion).



as here, "it is actinginits sovereign capacity to exercise public
rights to protect the public interest.” Mtion at 1-2. Defendants
argue to the contrary that equitable defenses are routinely
avai | abl e agai nst the Governnment and are supported by the evidence
in this case.

The case law overwhelmngly supports the Governnent's
position. The United States brings its RRCOclains inits capacity
as sovereign, acting on behalf of the public to vindicate public
rights. The Suprenme Court has stated that any waiver of such

soverei gn authority nust be unm stakable, United States v. Cherokee

Nation of Oklahoma, 480 U.S. 700, 707 (1987)(internal citation

omtted), yet the Defendants have not pointed to anything in the
record that constitutes an unm st akabl e wai ver of the Government's
right to pursue these clains. The case lawis also clear that if
equitable estoppel is ever to apply to the Governnent, the
justification for it nust be conpelling and nust go beyond the
showi ng a party woul d have to nmake agai nst an ordi nary opponent in

an ordinary case. ATC Petroleum Inc. v. Sanders, 860 F.2d 1104,

1111 (D.C. Cir. 1988). In this case, the Defendants have not even
satisfied the traditional elenments of equitable estoppel. It is
equally clear that, under the law of this Circuit, l|aches and
uncl ean hands are both unavailable as a matter of |aw when, as

here, the Governnent acts in the public interest. |llinois Centra

Rai |l road Co. v. Rogers, 253 F.2d 349, 353 (D.C. Cr. 1958) (Il aches);




United States ex rel. Purcell v. MAN Corp., 254 F. Supp.2d 69, 74

n.2 (D.D.C. 2003)(laches); SEC v. Sprecher, No. 92-2860, 1993 W

544306, *2 (D.D.C. 1993)(citing Pan Anerican Petroleum & Transport

Co. v. United States, 273 U. S. 456, 506 (1927)) (uncl ean hands); SEC

v. @Qlf & Wstern Ind., Inc., 502 F. Supp. 343, 348 (D.D.C

1980) (uncl ean hands). Finally, in pari delicto is only avail able

when a party has "violated the law in cooperation with the

defendant,” Pinter v. Dahl, 486 U'S 622, 632 (1988). Si nce

Def endant s have not even all eged that the Governnent has commtted
any illegality during the period covered by the Conplaint's

al l egations of conspiracy, the defense of in pari delicto has no

applicability.

Upon consideration of the Mtion, the Opposition, the Reply
and the entire record herein, and for the reasons set forth bel ow,
the United States' Mtion is granted.

I. BACKGROUND

A. Factual Allegations

Plaintiff, the United States of Anerica ("the Governnent") has
brought this suit against Defendants pursuant to Sections 1962(c)
and (d) of the Racketeer Influenced and Corrupt Organizations Act

("RICO, 18 U.S.C. §8 1961 et seqg.® Defendants are manufacturers of

The Conplaint originally contained four clains under three
st at ut es. On Septenber 28, 2000, the Court dism ssed Count One
(pursuant to the Medical Care Recovery Act, 42 U S.C. § 2651, et
seq.) and Count Two (pursuant to the Medicare Secondary Payer

(continued...)



cigarettes and other tobacco-related entities. The Gover nnent
seeks injunctive relief and $289 billion* for what it alleges to be
an unl awful conspiracy to deceive the Anerican public.

The Governnent's Anmended Conpl aint describes a four-decade
| ong conspiracy, dating fromat |east 1953, to intentionally and
wllfully deceive and mslead the Anmerican public. According to
t he Governnent, the underlying strategy Defendants adopted was to
deny t hat snoki ng caused di sease and to consistently mai ntain that
whet her snoki ng caused di sease was an "open question.”™ Am Conpl.
at ¥ 34. In furtherance of that strategy, Defendants allegedly
i ssued deceptive press releases, published false and m sl eading
articles, destroyed and conceal ed docunents which indicated that
there was in fact a correlation between snoki ng and di sease, and
aggressively targeted children as potential new snokers. Am
Conpl . at § 36.

The Governnent also alleges that over the course of the
conspiracy, Defendants nmade false and msleading statenents
concerning the addictiveness of nicotine. Defendants continually
denied that nicotine is addictive, even in the face of what the

Government cal | s overwhel mi ng evi dence to the contrary. Am Conpl .

3(...continued)
provi si ons of t he Soci al Security Act , 42 U S C
88 1395y(b)(2)(B)(ii) & (iii)). See United States v. Philip
Morris, 116 F. Supp.2d 131 (D.D.C. 2000).

‘See United States' Prelimnary Proposed Findings of Fact at
14.



at 1 71-72. Defendants allegedly took actions to nmake cigarettes
even nore addictive by manipul ati ng and i ncreasing the potency of
nicotine in their cigarettes. Am Conpl. at f 77. Neverthel ess,
Def endants have repeatedly denied that they nanipul ated the | evel
of nicotine in their products. Am Conpl. at ¢ 79.

The Governnent also alleges that Defendants used deceptive
marketing to exploit snokers' desire for |ess hazardous products
and "m sl ed consunmers by marketing products that consuners believe
are less harnful, even though they are not.” Am Conpl. at { 83.
For exanpl e, according to the Governnent, Defendants have narket ed
"l'ight" or "low tar/low nicotine" cigarettes as being |ess
hazardous to snokers even though there is no basis for believing
they are any safer than other cigarettes. Am Conpl. at { 86.

B. Affirmative Defenses

Def endant s have asserted a variety of affirmative defenses to
these allegations in their Answers, responses to interrogatories,
and in Joint Defendants' Prelimnary Proposed Conclusions of Law
Regarding Affirmative Defenses ("J.D. PPCL"). These defenses
i ncl ude wai ver, equitable estoppel, |aches, unclean hands and in

pari delicto.

The thrust of Defendants' equitable defenses is that the
Governnent itself has been involved with, permtted, encouraged,
and even mandated the very conduct it now challenges in this R CO

action. For exanple, while the Governnment clains that the



Def endants deceived its agencies and enployees about the
rel ati onshi p between snoking and di sease, Defendants respond that
the Governnent itself has known of that relationship for decades.
Mem in Cpp'n at 1. Regarding allegations of Defendants

conceal ment of the addictive nature of nicotine, they claimthat

"the Governnent seeks to obscure the fact that ... it officially
mai ntai ned that nicotine was not 'addictive' wuntil the Surgeon
General changed the definition of addiction in 1988." 1d.

According to Defendants, despite the fact that the Federal Trade
Commi ssion ("FTC') required Defendants to use the so-called FTC
Met hod for reporting tar and nicotine, the Governnment now al |l eges
that their conpliance with this requirenment is fraudulent. J.D
PPCL 816.

Simlarly, regarding the allegation that they affirmatively
suppressed research into safer cigarettes, Defendants clai mthat
"the CGovernnent disregards that, for over ten years, it worked
closely with [Dl efendants in pursuit of such a cigarette, and that
it was responsi ble for disbanding the joint effort.” Mem in Opp'n
at 1. Although the Governnent now attacks Defendants' devel opnent
and marketing of low tar cigarettes, "it was the Governnent that

actively encouraged and publicly lauded the devel opment of those

cigarettes.” |d. (enphasis in original).
In short, Defendants contend in their affirmative defenses

that "the Governnent's involvenent wth, acquiescence in, and



encouragenment of the challenged conduct forecloses equitable
relief.” Mem in Opp'n at 5.
II. SUMMARY JUDGMENT STANDARD

Under Rul e 56 of the Federal Rules of G vil Procedure, summary
judgnment is appropriate if the pleadings, depositions, answers to
interrogatories and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law. Fed. R Cv. P 56(c). Miterial facts are those
that “mght affect the outcone of the suit under the governing

| aw. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

I n considering a sunmary judgnent notion, “the evidence of the non-
movant is to be believed, and all justifiable inferences are to be

drawn in his favor.” |d. at 255; see also Washi ngton Post Co. V.

United States Dep't of Health and Human Servs., 865 F.2d 320, 325

(D.C. Gir. 1989).°

‘Def endants claim that this Court has already "rejected
identical legal arguments regarding the Government's asserted

immunity to equitable defenses.” Mem in OQpp'n at 6 (enphasis in
original)(citing Order #227). Defendants' reliance on Order #277
is msplaced. In that Order the Court granted in part and denied

in part the Government's Mtion to Strike Certain Affirmative
Def enses.

The defenses at issue in the instant Mtion were anong those
that Order #277 declined to strike because they "rai se[d] questions
of fact or law, or both" which were "not properly disposed of on a
nmotion to strike." Sep. 11, 2002 Mem Op. at 7. It is perfectly
clear fromthe Menorandum Opi ni on acconpanyi ng Order #277 that it
di d not preclude the Governnent fromseeki ng sunmary judgnent as to

(continued...)



III. ANALYSIS
The Court will assunme for purposes of this Mtion that the
facts relied upon by Defendants are true and undi sputed.®

A. As a Matter of Law Defendants Have Not Established Waiver
of the Government's Right to Bring a RICO Suit

Waiver is the "intentional relinquishnment or abandonnent of a

known right." United States v. Wathers, 186 F.3d 948, 955 (D.C.

Cir. 1999)(citations and quotation omtted). Def endants assert
that the Governnent's past conduct "is replete with instances of
behavi or denonstrati ng that the Governnent has know ngly abandoned
its right or interests in equitable relief as to defendants'
hi storical conduct.” Mem in Qpp'n at 19 (citing Defendants' Rule
7.1/56.1 Counter Statenent ("Defendants' Statenent") at Y 1-107).
They argue that the Governnent has waived its interest because its
"silence and del ay" over the years are inconsistent with the right
to pursue its RICOclains. ©Mem in Qpp'n at 20.

For exanple, according to Defendants, the Governnment was
"obliged to speak out to the extent it considered defendants’
conduct unlawful™ in light of its |ong-standing know edge of the
adverse health consequences of tobacco use, and its extensive

regul ation of cigarettes. Mem in Qpp'n at 19-20. As ot her

°(...continued)
any of these sane defenses after the close of discovery and after
the clains in the case had becone nore focused.

f course, the Court is well aware that there is nuch di spute
concerning these facts.



asserted exanples of intentional waiver, Defendants note: the
Government worked with Defendants in the Tobacco Wrking Group to
devel op a "safer" cigarette; the FTC has required Defendants to
"report tar and nicotine levels for '"light' cigarettes using the
FTC Met hod"; the Governnent has | ong been aware that the FTC Met hod
"does not accurately nmeasure the tar and ni cotine actually i ngested
by snokers"; and the CGovernnent itself "encouraged snokers to
switch to lowtar cigarettes on the ground that they were safer.”
J.D. PPCL 816. See also Mem in Qpp'n at 19-20.

The Suprene Court has clearly stated that "a waiver of
sovereign authority will not be inplied, but instead nust be

surrendered in unm stakable terns."” United States v. Cherokee

Nation of GOklahoma, 480 U.S. 700, 707(1987)(internal citation

omtted). See also Merrion v. Jicarilla Apache Tribe, 455 U'S

130, 148 (1982)(sane). The Attorney GCeneral 1is expressly
authorized to bring civil R CO suits pursuant to 18 U S C
8§ 1964(b) and there is no question that the Government brings its
RICOclainms in its sovereign capacity. Therefore, any wai ver must
be made in unm stakable terns.

Def endants argue that the intent to waive "may be inferred

from circunstances,” including silence "under such circunstances
when ... one would naturally speak." Mem in Opp'n at 18-19
(citations omtted). However, Defendants ignore the heightened

standard that applies when the waiver of sovereign power is in



question. Indeed, in United States v. Wnstar, 518 U S. 839, 877,

upon whi ch Defendants rely, the Suprene Court explained that it had
"refused to infer a waiver of federal sovereign power fromsilence"

in Cherokee Nation of Cklahonmm, supra.’

The ot her facts cited by Def endants to establish waiver sinply
do not denpnstrate an "unm stakable" intent on the part of the
United States to waive its right to bring a civil R CO action,
predi cated on mail and wire fraud agai nst Defendants.® None of the
facts set forth by Defendants nmentions RI CO or has any connection
to the Attorney General's statutory right to enforce that statute,
or any other statute. The paragraphs from Def endants' Statenent
cited in support of their waiver defense |ikew se fail to show the

Governnment's unm stakable intent to waive its right to bring a RI CO

action, or any other action, agai nst Defendants. See Mem in Qpp'n

at 19 (citing Defendants' Statenent at Y 1-107.)

" The question of whether the United States has waived a
soverei gn power has typically arisen in the context of contracts as
it didin Merrion, or cases involving treaties, such as Cherokee
Nat i on. Def endants attenpt to distinguish Merrion and Cherokee
Nation on the basis that their waiver argunent "has nothing to do
with the silence of a comercial contract (or treaty).” Mem in
Qop'n at 11-12 n. 4. Defendants cite to no caselaw in support of
the proposition that the so-called "unm stakability doctrine,”
United States v. Wnstar, 518 U S. at 871, is confined to the
context of contracts and treaties. Nor do they explain why a
wai ver of sovereign power outside that context could be based on
| ess than unm stakable terns.

*As noted previously, the Court assunes, for the purposes of
this Motion, that the facts relied upon by Defendants are true and
undi sput ed.

10



The Court therefore finds that, viewing the evidence in the
| ight nost favorable to the Defendants, they have, as a matter of
law, failed to offer evidence sufficient to justify a finding of
the Government's unm stakable intent to waive its right to bring a

civil RICO suit against them See Matsushita Elec. Indus. Co. V.

Zenith Radio, 475 U. S. 574, 587 (1986)("Were the record taken as

a whole could not lead a rational trier of fact to find for the
non- movi ng party, there is no genuine issue for trial")(internal
citation omtted). Therefore, the affirmati ve defense of waiver is
insufficient as a matter of law.® The CGovernment's notion for

summary judgnent as to affirmative defenses based on waiver is

granted.
B. As a Matter of Law, Defendants Have Not Established
that the Government Is Estopped from Bringing a RICO
Suit
The doctrine of equitable estoppel "is a neans of precluding

alitigant fromasserting an otherw se avail abl e claimor defense
against a party who has detrinmentally relied on that litigant's

conduct . " ATC Petroleum |Inc. v. Sanders, 860 F.2d 1104, 1111

(D.C. Gr. 1988)(citations omtted). As described nore fully bel ow,

t he Defendants argue that because the Governnent encouraged and

The CGovernnent argues that the United States cannot, as a
matter of law, waive its sovereign capacity to vindicate the public
I nterest. Gov't Mem in Supp. at 5-6 (citing United States V.
California, 332 U S 19 (1947)). Because the Court finds that
Def endants' waiver defense is legally insufficient, it need not
reach this issue.

11



even mandat ed sone of the conduct which is the subject of the R CO
allegations in this case, it is now estopped from claimng that
t his same conduct violates R CO

The Suprene Court has not decided the question of whether the
doctrine of equitable estoppel can ever apply against the

gover nnent . Ofice of Personnel Managenent v. Ri chnond, 496 U.S.

414, 423 (1990)("[w e |eave for another day whether an estoppe
claim could ever succeed against the Governnent" although the
argunents in favor of a flat rule against it "are substantial");

Heckl er v. Community Health Services of Cawford County, Inc., 467

U S 51, 60 (1984)("[w e have left the issue open in the past and
do so again today."). This Grcuit has held that "the fundanental
princi pl e of equitabl e estoppel applies to governnent agencies, as

well as private parties.” ATC Petroleum 860 F.2d at 1111

(internal quotation and citations omtted). However, neither the
Suprene Court nor this Circuit has ever upheld a finding of

equi t abl e est oppel agai nst the Governnment. See Ofice of Personnel

v. Richnond, 496 U. S. at 422 ("we have reversed every finding of

estoppel that we have reviewed").

It is clear, however, that even if equitable estoppel does
apply to the Governnent, any such application "nust be rigid and
sparing"” and that the case for estoppel "nmust be conpelling." 1d.
The rationale for this heightened burden is that "[w] hen the

Governnent is unable to enforce the | aw because the conduct of its

12



agents has givenrise to an estoppel, the interest of the citizenry
as a whole in obedience to the rule of law is underm ned."
Heckl er, 467 U.S. at 60. The party wishing to assert estoppe
agai nst the governnent nust not only denonstrate "each of the

traditional elements of the doctrine,” but nust also make "a
showi ng of an injustice ... and | ack of undue damage to the public

interest.” ATC Petroleum 860 F.2d at 1111 (internal quotation and

citations omtted).?

The traditional el ements of equitabl e estoppel are, therefore,
a threshold requirenment that Defendants nust neet in order to
assert the doctrine in this case. These elenents are: (1) false
representation, (2) a purpose toinvite action by the party to whom
the representation was nade, (3) ignorance of the true facts by
that party and (4) reliance. |d.

Here, viewing the facts in the light nost favorable to
Def endants, they have failed to establish, as a natter of |law, the

fal se representation el enment of equitable estoppel. |In an effort

10 The Governnment argues that the Defendants are required to
show, in addition to the traditional elenents, sone kind of
affirmati ve m sconduct by the Governnent that "consist[s], at [a]
m ni mum of active m srepresentation or concealnent.” 1d. Mem in
Supp. at 14 (citing cases).

Wiile the Suprene Court has sonetines suggested that only
affirmative m sconduct would justify application of equitable
estoppel to the governnent, this Circuit has left the question
open. Gumman Chio Corp. v. Dole, 776 F.2d 338, 347 n.8 (D.C. Cir.
1985) .

13



to establish this factor, Defendants rely on the Governnent's
regulation of their industry, arguing that "the Governnment's
participation in, and regulation of, the cigarette industry can be
characterized as a m srepresentation of the clains now advanced. "
Mem in Opp'n at 29. (internal quotation omtted). For exanple,
they argue that the Governnent encouraged the devel opnent and
mar keting of reduced tar products, and that this encouragenent
constituted a representation that such conduct would not |ater
subj ect Defendants to prosecution. |1d. at 29-30.

Assertion of equitable estoppel requires a "definite
m srepresentation.” Heckler, 467 U. S. at 59 (quoting with approval

Rest at enent (Second) of Torts § 894(1)(1979)); G umman Chi o Corp.

776 F.2d at 347-48 (equitable estoppel against governnment agency
rejected where "there appears to have been no actual
m srepresentati on or conceal ment" and "no definitive statenent was

made"); Hertzberg v. Veneman, 273 F. Supp.2d 67, 83 (D.D.C

2003) (doctrine of estoppel requires showing that "there was a
‘definite' representation to the party claimng estoppel”). None
of the facts recited in Defendants' Menorandum in Qpposition or
St at enent constitute representations, nmuch | ess nmi srepresentations
or definitive statenents, concerni ng whet her Def endants woul d ever

be subject to RICO prosecution.! The Court does not agree that

""Def endants point to the followi ng facts, assuned to be true
for the purpose of this Mtion: the Governnent encouraged the

(continued...)
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regulation of an industry constitutes a definite representation
regarding potential liability under RICO Certainly, Defendants
cite no authority for the proposition that |awful governnent
regul ati on can be deened a "m srepresentation” for the purpose of
establishing the el ements of equitable estoppel.

"[ H owever heavy the burden mght be when an estoppel is
asserted agai nst the Governnent, the private party surely cannot
prevail wthout at |east denonstrating that the traditiona
el enents of an estoppel are present.” Heckler, 467 U S. at 60.
The Court finds that governnment regulation and related facts cited
in Defendants' Statenent do not nake a "conpelling" case for the
assertion of equitable estoppel. In the absence of any
representations or definitive statenments by the Governnent
concerning pursuit of Defendants under RICO or any other statute,
the application of equitable estoppel would not be "rigid and
sparing"” as required by this Circuit. Because the Defendants have
failed to pr esent evi dence t hat coul d constitute a
m srepresentation by the Governnent, the Governnent's notion for

summary judgnment as to affirmative defenses based on equitable

"(...continued)

mar keti ng of reduced tar products; the Governnment "advised the
public that such products were safer than their counterparts", and
the FTC required the use of the FTC nmethod for reporting and
advertising tar and nicotine yields. Mm in Qp'n at 29 citing
Statenent at 9T 87-94, § 76). None of these facts anmpbunt to
representations that Defendants would not |ater be subject to suit
under RICO or any other statute.

15



estoppel is granted. See Celotex Corp. v. Catrett, 477 U. S. 317,

322 (1986) ("the plain | anguage of Rule 56(c) mandates the entry of
sunmary judgnent ... against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
that party's case, and on which that party will bear the burden of
proof at trial.").

C. Laches Is Unavailable as a Matter of Law

The doctrine of |aches bars relief to parties who "delay the
assertion of their clains for an unreasonable tine." NAACP v.

NAACP Legal Def. & Educ. Fund, Inc., 753 F.2d 131, 137 (D.C. G

1985). "Laches is founded on the notion that equity aids the
vigilant and not those who slunmber on their rights.” |d. The
doctrine serves several purposes. It encourages plaintiffstofile
suits before their clains are stale and evidence is lost, and
prevents plaintiffs fromgaining the unfair advantage of hindsi ght
Id.

Here, Defendants assert |aches as an affirmative defense to
the CGovernnent's allegations. They argue that the Governnent's
clainms have, in whole or in part, "grown stale beyond revival."
Mem in Opp'n at 23.'2 For exanple, Defendants point out that
several w tnesses are deceased or otherw se unavail able and that

nunerous docunments have been destroyed or becone otherw se

"The parties agree that the RICO statute does not contain a
statute of limtations. Mem in Supp. at 19; Mem in Qop'n at 21.

16



irretrievable. I d. The Governnent's delay is unreasonable,
according to Defendants, because the Governnent has for decades
been fully aware of their activities and of the health effects of
snoki ng but "never nmade any claimof crimnal msconduct.” 1d. at
24 n. 12. Moreover, the amount of profits that the Governnent
seeks to disgorge is "largely attributable to the timng of the
[ overnment's decision to prosecute.” Id. "In sum . . . the
timng of the Governnment's prosecution is both unreasonable and
prejudicial."” 1d. at 24.

It is correct that the United States is subject to |laches in

certain restricted contexts, such as commercial suits. Cdearfield

Trust Co. v. United States, 318 U. S. 363, 369 (1943)(United States

s not exenpt from | aches in comrercial context because it "does
busi ness on business terns").!® However, "[a]s a general rule,
| aches or negl ect of duty on the part of officers of the governnent
is no defense to a suit by it to enforce a public right or protect

a public interest."” Utah Power & Light Co. v. United States, 243

U S 389, 409 (1917). The inapplicability of |aches when the
Governnent sues to enforce the public interest is sonetines called

the "Summerlin rule.” See United States v. Summerlin, 310 U. S

“Defendants are therefore <correct that |aches nmay be
applicabl e "regardl ess of the character of the plaintiff.”™ Mm in
OQpp'n at 12 (citing NLRB v. P*I*E Nationwi de, Inc., 894 F.2d 887,
893-94 (7'M Cir. 1990)). However, it does not follow that |aches
is applicable to the Governnent regardl ess of the character of the
claimat issue.

17



414, 416 (1940)(it is "well settled that the United States is not

subj ect to the defense of laches in enforcing its rights”). The
Suprene Court has noted that the "continuing vitality” of this rule
rests on "the great public policy of preserving the public rights,
revenues, and property frominjury and | oss, by the negligence of

public officers.” Guaranty Trust Co. of New York v. United States,

304 U.S. 126, 132 (1938)(quoting Story, J., in United States v.

Hoar, 26 F Cas. 329, 330, (C.C.D. Mass. 1821)(No. 15373)).* See

I[Ilinois Central Railroad Co. v. Rogers, 253 F.2d 349, 353 (D.C

Cir. 1958)("[n]o rule is better established than that the United
States are not bound by Iimtations or barred by | aches where they
are asserting a public right.")(internal quotation omtted).

Def endants rely on Resolution Trust Corp. v. Vanderweel e, 833

F. Supp. 1383, 1388 (N.D. Ind. 1993), for the proposition that "'no
precedent forecloses a | aches defense as a matter of | aw when
t he Governnent asserts rights on behalf of the public at large.'"

Mem in Opp'n at 12 (quoting Vanderweele, 833 F. Supp at 1388).1°

“See also United States v. California, 332 US. 19, 40
(1947) (" The Government, which holds its interests ... in trust for
all the people, is not to be deprived of those interests by the
ordinary court rules designed particularly for private disputes
over individually owned pieces of property; and officers who have
no authority at all to dispose of governnment property cannot by
their conduct cause the Governnent to | ose its valuable rights by
t heir acqui escence, |aches, or failure to act.")

“Vanderweel e actually states that "no Seventh Circuit
precedent forecl ose[s] a | aches defense” when the Governnment acts
inthe public interest. 833 F. Supp. at 1388 (enphasis added). As

(continued...)
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In that case, the court acknow edged that the Suprene Court has
hel d that | aches coul d not be asserted agai nst the Governnment. 833

F. Supp. at 1388. However, Vanderweel e observes that the Seventh

Circuit has relied on dicta in nore recent Suprene Court cases,

such as Cccidental Life Ins. Co. v. EEQOC, 432 U.S. 355, 373 (1977),

to find | aches "applicable to suits by governnment agencies" on a

"case by case" basis. 1d. (citing NLRB v. P*I*E Nationwi de, Inc.,

894 F.2d 887, 894 (7" Gir. 1990)).

Def endants' reliance on Vanderweele and P*I*E Nationwide is

m spl aced for two conpel ling reasons.
First, this is not the Seventh Grcuit. Summerlin, which has
not been overruled by the Suprene Court, remains the |aw of this

Circuit. United States ex rel. Purcell v. MN Corp., 254 F.

Supp.2d 69, 74 n.2 (D.D.C. 2003)(Urbina, J.)(citing Munt Vernon

Mortgage Corp. v. United States, 236 F.2d 724, 725 (D.C. Cr.

1956). Wiile noting that the Seventh Circuit in P*I*E Nationw de

had concl uded that | aches could be applied to governnent agencies
based on Supreme Court dictum MA rejected such an application
because "[t]his circuit has adopted the Summerlin rule.” 1d. at
75.

O her cases within this circuit which post-date COccidenta

Life have simlarly applied the Summerlin rule. See e.qg., SEC v.

13(...continued)
di scussed below, the defense is foreclosed by precedent in this
Crcuit.
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Sprecher, No. 92-2860, 1993 W 544306, *2 (D.D.C. 1993)("the
government is not subject to the defense of |aches when acting in

a nonproprietary capacity.")(citing Sumerlin); SEC v. Qlf &

Western I ndustries, Inc., 502 F. Supp. 343, 348 (D.D.C. 1980)("[ a]

claimof laches . . . cannot be applied to a governnent agency
working in the public interest.")(citing Summerlin). Here, there
is no question that the Governnent has brought a RICO suit on
behal f of the public and is not acting in a proprietary capacity or

on behal f of individuals. See United States v. International

Br ot herhood of Teansters, 3 F.3d 634, 638 (2d Cr. 1993)(when it

proceeds under 18 U S.C 8 1964, "the governnent sues in its
soverei gn capacity pursuant to a conpelling governnental interest
and strong congressional policy")(citations omtted).'®

Second, both Vanderweele and P*I*E Nationwide rely upon

Cccidental Life, an enforcenent action undertaken by the EECC on

behal f of an individual claimant, not on behalf of the public.
Moreover, the Seventh Circuit has recognized in a case decided

after P*I*E Nati onwide, that cases in which the Gover nnent asserts

the rights of individual claimants are an "exception” to what

"“Q her courts have disallowed the application of laches to
RI CO cl ai ns brought by the United States seeking equitable relief
under RICO. See U.S. v. Private Sanitation Indus. Ass'n of
Nassau/ Suffolk, Inc., 793 F. Supp. 1114, 1152 (E.D.N. Y. 1992);
United States v. International Bhd. of Teansters, 708 F. Supp.
1388, 1402 (S.D.N. Y. 1989); United States v. Bonanno O gani zed
Cime Famly, 683 F. Supp. 1411, 1458 (E.D.N. Y. 1988)(citing
Summerlin).
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remai ns the "general rule” that "the United States is not subject
to the equitable defense of l|aches in enforcing its rights.”

Martin v. Consultants and Administrators Inc., 966 F.2d 1078 (7"

Cr. 1992)(citing Summerlin).! Vanderweele itself acknow edged

that the Seventh Crcuit "has not allowed a | aches defense in suits
on behal f of the public interest,” 833 F. Supp. 1383, although such
a defense is apparently not foreclosed in that circuit.

Finally, the dicta in QGccidental upon which P*I*E* Nationw de

and Vanderweele rely is hardly conpelling. Justice Stewart noted

t hat

when a Title VII defendant is in fact prejudiced by a
private plaintiff's wunexcused conduct of [sic] a
particular case, the trial court may restrict or even
deny backpay relief. The sane discretionary power to
|ocate a just result in light of the circunstances
peculiar to the case, can al so be exerci sed when t he EEOC
is the plaintiff.

432 U.S. at 373. This is not |anguage which can be read to
overturn the |ong-standing Summerlin rule.
Therefore, the affirmative defense of |aches is forecl osed by

Summerlin and is insufficient as a natter of | aw. The Governnent's

"The scope of the Seventh Circuit's exception to Summerlinis
unclear. See United States. v. Administrative Enterprises, Inc.,
46 F.3d 670, 672-673 (7' Gr. 1995)(Posner, C.J.)(observing that
the Seventh Circuit has "entertained the possibility of a defense
of laches against the governnent" on a variety of grounds,
i ncluding the possibilities that it is only available in the "nost
egregi ous i nstances," or when the governnent seeks to enforce "what
are in the nature of private rights"” (including its own comrercia
i nterests), as opposed to sovereign rights). In P*1*E Nati onw de,
as in Cccidental Life, the governnment sought to enforce the rights
of an individual enployee. 894 F.2d at 890.
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notion for summary judgnment as to affirmative defenses based on
| aches is granted. '®

D. The Defenses of Unclean Hands and In Pari Delicto
Are Unavailable as a Matter of Law

Def endants al so assert the rel ated defenses of uncl ean hands

and in pari delicto. The unclean hands doctrine derives fromthe

equi tabl e maxi mthat "he who conmes into equity nmust cone with cl ean

hands. " Precision Instrunent Mg. Co. v. Autonotive M ntenance

Mach. Co., 324 U S. 806, 814 (1945). The doctrine "closes the
doors of a court of equity to one tainted with inequitabl eness or
bad faith relative to the matter in which he seeks relief." 1d.

In pari delicto "literally nmeans 'in equal fault and is

based on "the common-law notion that a plaintiff's recovery may be

barred by his own wongful conduct.” Pinter v. Dahl, 486 U S. 622,

632, 632 (1988). Historically the doctrine has been "limted to
situations where the plaintiff bore at |east substantially equal
responsibility for his injury, and where the parties' culpability

arose out of the sane illegal act." Id. (internal quotation

"The Governnent also notes that RICO s legislative history
suggests that Congress intended the doctrine of | aches not to apply
to suits by the United States pursuant to that statute. Mem in
Supp. at 19 (citing S. Rep. No. 617, 91%' Cong., 1% Sess., at 160
(1969) (stating that "there is no general statute of limtations
applicable to civil suits brought by the United States to enforce
public policy, nor is the doctrine of |aches applicable").
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omtted; citing 1 J. Story, Equity of Jurisprudence 399-400 (14"
ed. 1918)).1%°

The Defendants make it clear that they do not allege that any
of the Governnment's conduct relied upon in support of these
def enses was actually wongful. Mem in Qop'n at 24. Rather, they
argue that the Governnment engaged in the sane sort of conduct as
Def endant s t hensel ves. 1d.

According to Defendants, conduct that denonstrates the
CGovernnent's unclean hands includes: Governnent  scientists
guesti oned whet her snoki ng causes di sease, Mem in Qop' n at 25; the
Government failed to conmmunicate to the public its know edge of the
properties of nicotine until 1988, id. at 26; the Departnent of
Def ense has subsi di zed ci garette sales to servicenen in "an attenpt
to profit at the expense of the health and welfare of mlitary
personnel ," id. at 26; the Government has supported donestic
tobacco farmng, id. at 27; the Governnent encouraged snokers to
switch to lower tar products, id. at 27-28; and the Governnment has
di scouraged and interfered with the creation of safer cigarettes,

id. at 28.

“The doctrine was expanded by sone nodern courts to apply to
situations where the plaintiff has nerely engaged in "the sanme sort
of wrongdoi ng" as the defendant but the Suprenme Court has rejected
this broadened construction as inappropriate for cases arising
under federal regulatory statutes. 1d. (citing Perma Life Mufflers
Inc. v. International Parts Corp., 392 U S. 134, 138 (1968).
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When, as here, the Governnment acts in the public interest the
uncl ean hands doctrine is unavailable as a matter of |aw See SEC

v. GQulf & Western Ind., Inc., 502 F. Supp. 343, 348 (D.D.C 1980)

(in SEC enforcenent action "the doctrine of unclean hands is
clearly without merit because it may not be invoked against a
government al agency which is attenpting to enforce a congressi onal

mandate in the public interest."); SEC v. Sprecher, No. 92-2860,

1993 W. 544306, *2 (D.D.C. 1993)("an uncl ean hands def ense does not
lie in a civil enforcenent action brought by a federal agency, as

di stinguished from a private plaintiff.")(citing Pan Anerican

Petroleum & Transport Co. Vv. United States, 273 U S. 456, 506

(1927)); See also SEC v. Rivlin, No. 99-1455 1999 W 1455758, *5

(D.D.C. 1999)(striking affirmative def ense of uncl ean hands because

it "may not be invoked against the SEC'). ?°

¥See also United States v. American Electric Power Service
Corp., 218 F. Supp.2d 931, 938 (S.D. Chio 2002)(rejecting uncl ean
hands defense in Clean Air Act case because the defense "may not be
used against the United States to prevent it fromenforcing its
laws to protect the public interest."); United States v. Vinel and
Chem cal Co., 692 F. Supp. 415, 423 (D. N. J. 1988)("uncl ean hands
may not be asserted against the United States when it acts in its
sovereign capacity to protect the public welfare.").

Def endants rely on EEOC v. Recruit U S. A, Inc., 939 F. 2d 746,
752 (9" Cir. 1991), for the proposition that the unclean hands
defense can apply to the governnment. The court observed that the
doctrine "should not be strictly enforced when to do so would
frustrate a substantial public interest,” and it declined to apply
the doctrine to the EECC because that agency's enforcenent of Title
VII "effectuated a conpelling governnmental and public interest.”
Id. at 753. Simlarly here, to permt the unclean hands defense in
this case would frustrate the conpelling public interest in the

(continued...)
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Mor eover, even if the unclean hands doctrine could apply to
the United States when it acts to enforce RI CO the Defendants have
not alleged the fundanental requirement of that defense: they have
not all eged that any of the Governnment conduct upon which they rely
Is wongful, inequitable, or a manifestation of bad faith.
Al t hough their Menorandumin Qpposition clains that the Gover nnent
has commtted the "sanme sort of wongdoing" as is alleged agai nst
them Defendants in fact do not allege that the Governnent
fraudul ently m srepresented anything or that it conmtted mail and
wire fraud.

In pari delicto is simlarly unavail able. "One of the

prem ses on which the in pari delicto doctrine is grounded is that

"denying judicial relief to an admtted wongdoer is an effective
means of deterring illegality.'" Pinter, 486 U S. at 634 (quoting

Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U S. 299

(1985)). A party "truly in pari delicto" is one who has hinself

2%(...continued)
CGCovernnent's enforcenent of R CO

The other case relied upon by Defendants, United States v.
Hughes Ranch, Inc., 33 F. Supp.2d 1157 (D. Neb. 1999), is also
i napposite. Hughes Ranch relied on Recruit U . S. A in concluding
that the uncl ean hands doctrine nay be applied to the governnent.
Id. at 1171. However, that court also refused to apply the
doctrine because it had "no |egal or factual nerit" in the case.
Id. The court concluded that the defense "is predicated upon
i nequi t abl eness or bad faith" and neither one existed. |d.

Thus, in the two cases relied upon by Defendants, the federal
courts refused to apply the doctrine of unclean hands agai nst the
gover nnent .
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"violated the law in cooperation with the defendant.” 1d. at 636.
Here, there is no claimthat the Governnment has "violated the | aw
in cooperation with the defendant[s]".

The Governnent's notion for summary judgnent as to the

affirmati ve defenses of unclean hands and in pari delicto is

granted because t hese defenses are insufficient as a matter of | aw
IV. CONCLUSION

The Government is entitled to summary judgnent as to the
affirmati ve defense of wai ver because the Defendants did not offer
evi dence to show that the Governnment waived its right to bring a
civil RRCO suit, or any other suit, against themin "unm stakabl e
terns". The Governnent is not estopped from pursuing its RICO
clainms because the Defendants have not set forth material facts
concerning any m srepresentations by the Governnment about whet her
It would enforce RICO against them Laches is unavailable as a
matter of lawin a suit brought by the United States acting in the

public interest. Finally, the unclean hands and in pari delicto

defenses fail as a matter of |aw because these defenses are not
avai |l abl e against the Governnment when it acts in the public
interest; even if these two defenses were available, sumary

judgnment would still be appropriate because Defendants have not
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all eged any wongdoing by the Governnent. Consequently, the

Governnent's Mdtion is granted in whole.?

An Order will acconpany this opinion.

January 23, 2004 __Isl

A adys Kessl er
United States District Court Judge

*'The Court understands that the Governnent's notion addresses
the availability of the enunerated affirmative defenses as they
apply to liability issues. Thi s deci sion does not address the
applicability of the doctrines discussed to issues related to
equitable relief, should liability be established.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA,
Plaintiff,
v. : Civil Action No. 99-2496 (GK)
PHILIP MORRIS USA INC.,
f/k/a PHILIP MORRIS, INC.,

et al.,

Defendants.

ORDER #476

Upon consideration of the United States' Motion for Partial
Summary Judgment on Defendants' Equitable Defenses of Waiver,

Equitable Estoppel, Laches, Unclean Hands, and In Pari Delicto, the

Defendants' Opposition, the United Reply, and the entire record
herein, it is this 23rd day of January, 2004,

ORDERED, that the United States' Motion for Partial Summary
Judgment on Defendants' Equitable Defenses of Waiver, Equitable

Estoppel, Laches, Unclean Hands, and In Pari Delicto is granted;

and it is further
ORDERED, that the following affirmative Defenses are
dismissed:

Philip Morris USA, Inc. (f/k/a/ Philip Morris Incorporated):

Affirmative Defenses 3 and 5;

Altria Group, Inc. (f/k/a/ Philip Morris Companies Inc.):

Affirmative Defenses 4 and 6:



R.J. Reynolds Tobacco Co.: Affirmative Defenses 2, 3, and 10;

Brown & Williamson Tobacco Co.: Affirmative Defenses 3, 4, 5

and 15;

British American Tobacco (Investments) Limited: Affirmative

Defenses 4, 5, and 6;

Lorillard Tobacco Company: Affirmative Defenses 10, 11, 41,

and 43;
The Liggett Group Inc.: Affirmative Defenses 4 and 29;
Counsel for Tobacco Research-U.S.A.: Affirmative Defenses 2,

3, 4, and 16;

The Tobacco Institute: Affirmative Defenses 3 and 5; and it

is further
ORDERED, that any other Affirmative Defense that depends, in
part or in whole, on the equitable defenses of waiver, equitable

estoppel, laches, unclean hands, or in pari delicto is hereby

dismissed.

/s/
Gladys Kessler
United States District Judge




