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( APPLI CATI ON FOR | NTERVENTI ON)

This matter cones before the court on the Application for
I ntervention of Cara Leslie Al exander, et al., plaintiffs in
Alexander v. FBI, et al., Civ. Nos. 96-2123 & 97-1288 (D.D.C.)
(“Alexander”). The Alexander plaintiffs nove to intervene as
of right, FED. R Cv. P. 24(a), or in the alternative, for
perm ssive intervention. FED. R Cv. P. 24(b). Upon
consi deration of the application, the oppositions thereto, the
applicable law, and for the reasons set forth below, the court

hereby DENI ES the application for intervention.

BACKGROUND

The instant case concerns the release of information from



Linda Tripp’'s security clearance application by the Departnent
of Defense (“DoD’) to Jane Mayer, a reporter from The New
Yorker magazi ne. See Tripp v. Executive Office of the
President, Civ. No. 99-2554, Menorandum & Order (Recusal), at
1-2 (D.D.C. June 14, 2000)(detailing alleged circunstances of
the release). Claimng that the release violated her rights
under the Privacy Act, 5 U S.C. 8§ 552a (1994), Tripp seeks
damages and injunctive relief against the Executive Ofice of
the President (“EOP”), the Federal Bureau of Investigation
(“FBI'”) and the United States Departnent of Defense (“DoD’).
She al so seeks recovery fromcertain named individua
def endants, Kenneth Bacon, Clifford Bernath, and Jane and John
Does 1-99, for an alleged conspiracy to violate Tripp's civil
rights under the Cvil Rights Act of 1871, 17 Stat. 13, cl. 2
and 42 U.S.C. § 1985(2). In addition, Tripp brings pendent
state common | aw cl ai s agai nst defendants Bacon and Bernath
based on the torts of invasion of privacy and civil
conspiracy.

As noted above, the Alexander plaintiffs propose to
intervene in this case, either as a matter of right or
perm ssively, pursuant to Rule 24 of the Federal Rul es of
Civil Procedure. Mre comonly known as “Filegate,” the

Alexander case has been filed as a class action and invol ves



all egations that plaintiffs’ privacy interests were violated
when, in 1993 to 1994, the FBI inproperly handed over to the
VWi te House hundreds of FBI files of former political

appoi ntees and governnment enpl oyees under the Reagan and Bush
Adm ni strations. Alexander v. FBI, et al., 186 F.R D. 180, 182
(D.D.C. 1999). Over the course of discovery in Alexander,
this court has authorized discovery into the circunstances of
the Tripp release, having determ ned that this avenue of

di scovery is appropriate insofar as “plaintiffs my seek to
create the inference that if the White House m sused
governnment information for political purposes in the case of
the Tripp rel ease, such evidence may be circunstanti al

evi dence of the simlar conduct alleged in plaintiffs’

conplaint.” Alexander v. FBI, et al., 186 F.R D. 154, 158
(D.D.C. 1999). And, the court has determ ned that the Tripp
case and the Alexander case are related cases under Local
Civil Rule 40.5(a). See Tripp v. Executive Office of the

President, Civ. No. 99-2554, Menorandum & Order (Rel ated Case

Obj ection), at 11 (D.D.C. June 14, 2000).

1. DI SCUSSI ON
A. Intervention of Right Under Rule 24(a)(2)
Rul e 24(a)(2) of the Federal Rules of Civil Procedure
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provi des that
[u] pon tinmely application anyone shall be permtted to
intervene in an action . . . when the applicant clainms an
interest relating to the property or transaction which is
t he subject of the action and the applicant is so
situated that the disposition of the action may as a
practical matter inpair or inpede the applicant’s ability
to protect that interest, unless the applicant’s interest
is adequately represented by existing parties.
FED. R. Cv. P. 24(a)(2). Courts exam ne four factors to
determ ne whether to grant a notion for intervention under
Rule 24(a)(2): (1) the tineliness of the notion; (2) whether
the applicant clainms an interest relating to the property or
transaction that is the subject of the action; (3) whether the
applicant is so situated that the disposition of the action
may as a practical matter inpair or inpede the applicant’s
ability to protect that interest and (4) whether the
applicant’s interest is adequately represented by the existing
parties. Mova Pharmaceutical Corp. v. Shalala, 140 F.3d 1060,
1074 (D.C. Cir. 1998). In evaluating these factors, “[t]he
deci si on whether intervention of right is warranted thus
i nvol ves an accommpdati on between two potentially conflicting
goal s: to achieve judicial economes of scale by resolving
related issues in a single lawsuit, and to prevent the single

 awsuit from becomng fruitlessly conplex or unending.” Smuck

v. Hobson, 408 F.2d 175, 178 (D.C. Cir. 1969). In addition, a



proposed Rule 24 intervenor nust satisfy the same requirenents
for Article Ill standing as the original parties. Building &
Const. Trades Dep’t v. Reich, 40 F.3d 1275, 1282 (D.C. Cir.
1994).

Plaintiffs contend that they have net the threshol d
requi renments for intervention as of right under Rule 24. They
assert that their application is tinely because it was filed
during the early stages of the Tripp case. Wth respect to
their interest in the subject of Tripp' s action, the Alexander
plaintiffs contend that, |like the intervenors in Foster v.
Gueory, 655 F.2d 1319, 1324 (D.C. Cir. 1981), “they have
suffered injury fromthe same or very simlar wongful acts as
t hose conpl ai ned of by the original plaintiff[] and [their]
claims for relief are founded on the same statutory rights.”
Foster, 655 F.2d at 1324-25. Moreover, they advance that the
“interest requirenent” is to be liberally construed, stating
that it is “primarily a practical guide to disposing of
| awsuits by involving as nmany apparently concerned persons as
is conpatible with efficiency and due process.” I1Id. at 1324.
The Alexander plaintiffs further assert that their interests
could be inpaired by an adverse ruling in the Tripp case and

that “the opportunity to raise the sane issue in another forum



[is] no bar to intervention as of right.” Nuesse v. Camp, 385
F.2d 694,700 (D.C. Cir. 1967). Finally, the proposed
intervenors contend that their interests are not adequately
represented in Tripp because they seek to vindicate “broader,

t hough simlar harms, inflicted on a group of simlarly-
situated persons.” Application for Intervention, at 15.

Def endants EOP, FBI, DoD, Kenneth Bacon, and Clifford
Ber nat h oppose intervention by the Alexander plaintiffs. As a
prelimnary matter, they note that proposed intervenors’
application is procedurally defective, as it was not
“acconpani ed by a pleading setting forth the claimor defense
for which intervention is sought.” Fep. R Cv. P. 24(c).

Next, they assert that the proposed intervenors present only a
specul ative interest in the Tripp litigation. Alternatively,
they contend that even if a sufficient interest does exist, no
i npai rment would result if their application were denied
because they have the opportunity to protect their interests
in their own case.

The court finds that allowing the Alexander plaintiffs to
intervene woul d make the Tripp case “[in]conpatible with
efficiency,” Foster, 655 F.2d at 1324, and would result in the
Tripp case becomng “fruitlessly conpl ex and unending.” See

Smuck, 408 F.2d at 178. First, even if their application for



intervention was tinmely insofar as it was brought early on in
the Tripp litigation, the two cases are at radically different
stages of litigation.! Specifically, the Alexander case has
been underway for over three years, and has entail ed

consi derabl e di scovery, including numerous depositions. By
contrast, as the proposed intervenors acknow edge, the Tripp
case is in the nascent stage, with an anmended conpl ai nt havi ng
been filed early this year and no discovery undertaken to
date. Second, even though the two cases share commpn issues
of fact, as this court has concluded in finding that the two
cases are related for purposes of Local Rule 40.5, see Tripp
v. Executive Office of the President, Civ. No. 99-2554,

Menmor andum & Order (Rel ated Case Objection), at 11 (D.D.C
June 14, 2000), that fact alone is not sufficient to warrant
intervention here. Proposed intervenors fail to articul ate
any manner, beyond nere speculation, in which their interests
m ght be inpaired in the Tripp case. Nor do the proposed
intervenors denonstrate that their interests will not be

adequately represented in Tripp, where plaintiff Tripp' s

Mhi |l e def endants correctly note that the proposed
intervenors failed to include a conplaint along with their
application for intervention, and therefore, their application
is procedurally defective, because the Alexander plaintiffs
subsequently cured this defect, the court will address the
subst ance of their application.
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interests can hardly be characterized as adverse to the
Alexander plaintiffs. And, notwi thstanding these
consi derati ons, the proposed intervenors already have a
forumtheir own case—+n which to protect their interests.

Mor eover, the court finds Foster v. Gueory, on which
proposed intervenors principally rely, to be readily
di stingui shable fromthis case. |In Foster, three proposed
i ntervenors sought to intervene in an already pending cl ass
action. Notably, the intervenors in Foster did not have their
own case already pending. By contrast, in Alexander, nore
than 700 putative class nmenbers seek intervention in a single
plaintiff suit. Allowing the Alexander plaintiffs to
i ntervene woul d unnecessarily conplicate and protract the
adj udi cation of Tripp’'s case. And, rather than serve judici al
econony, intervention here would only frustrate the judici al
task. Indeed, because extensive discovery has already been
concluded in Alexander, intervention would make di scovery
rulings an endlessly conplex task, as the court would have to
carefully scrutinize every discovery request posed by the
intervenors to ensure that they were not using their
intervenor status in Tripp to obtain what they woul d not be
entitled to get in their own case. |In short, intervention

woul d spawn nunerous collateral issues that would not



necessarily be germane to Tripp and would greatly inpair her

ability to nove her case forward. Furthernore, this result is

further conpelled by the fact that, unlike the Foster
intervenors, the Alexander plaintiffs have their own case that

has been underway for several years, in which considerable

di scovery has al ready been conducted. Thus, given the
radically different postures of the two cases, the court finds
t hat the bal ance between accommodating the conflicting goals
of judicial econom es of scale and avoi di ng unnmanageabl e

conpl exity wei ghs against intervention, particularly, where,
as here, proposed intervenors have failed to denonstrate in
any meani ngful way how their interest m ght be adversely

i npacted or inadequately represented in Tripp.

B. Permissive Intervention Under Rule 24 (b)

Rul e 24(b) provides that
[u] pon tinely application anyone may be permtted to
intervene in an action: (1) when a statute of the United
States confers a conditional right to intervene; or (2)
when an applicant’s claimor defense and the main action
have a question of law or fact in common.

FED. R. Cv. P. 24(b). A successful applicant under Rule

24(b) (2) nmust denonstrate a “(1) an independent ground for



subj ect matter jurisdiction; (2) a tinmely notion; and (3) a
claimor defense that has a question of law or fact in common
with the main action.” Equal Employment Opportunity Comm. V.
National Children’s Ctr., 146 F.3d 1042, 1046 (D.C. Cir. 1998)
(citations omtted). Moreover, “[a]s its nane woul d suggest,
perm ssive intervention is an inherently discretionary
enterprise.” Id. at 1045; see also id. at 1048 (stating that
“[d]istrict courts have discretion . . . to deny a notion for
perm ssive intervention even if a novant has established an
i ndependent jurisdictional basis, submtted tinmely notion, and
advanced a claimor defense that shares a common question with
the main action”). To that end, Rule 24(b) further provides
that “[i]n exercising its discretion the court shall consider
whet her the intervention will unduly delay or prejudice the
adj udi cation of the rights of the original parties.” FED. R
Cv. P. 24(Db).

The court also finds that perm ssive intervention under
Rul e 24(b) is not appropriate. As noted above, permn ssive
intervention rests largely in the discretion of the district
court, who nust consider “whether the intervention will unduly
del ay or prejudice the adjudication of the rights of the
original parties.” Feb. R Cv. P. 24(b). The sane

consi derations that conpelled the court to decline
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intervention as of right are equally applicable here. See
supra pp. 7-8. As expl ained above, the collateral issues and

undue conplications that would ensue fromintervention by the

Alexander plaintiffs would unreasonably frustrate and prol ong
the Tripp case, to say nothing of how it would negatively

i npact the court’s ability to manage both of these cases.

I11. CONCLUSI ON

For the foregoing reasons, it is hereby

ORDERED t hat the Alexander plaintiffs’ application for
intervention is DENI ED

SO ORDERED.

DATE:

Royce C. Lanberth
United States District Judge

11



