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VEMORANDUM OPI NI ON

Plaintiffs, individuals and associations involved in the
pel agic longline fishing industry, brought this challenge to
the Comrerce Secretary’ s! (“Secretary’s”) regul ations
i npl ementing the final 1999 Hi ghly Mgratory Species Fishery
Managenment Plan. The parties have filed cross-notions for
sunmary judgnment and presented oral argunents. Because | find
that the Secretary acted within his authority as to all of his
chal | enged actions save one, defendant’s notion for sunmary
judgnment will be granted except as to the mandatory vessel
nmonitoring system (“VMS”") requirenments. Plaintiffs’ notion
for summary judgment as to the VMS requirenents will be

granted since the record does not support a bl anket

INorman M neta was confirnmed as the new Secretary of
Commerce and is substituted as Defendant in place of WIIliam
Dal ey, pursuant to Fed. R Civ. P. 25(d)(1).
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requi rement that all pelagic longline fishers, regardl ess of
their proximty to targeted conservation areas, install a VMS
unit. Accordingly, I wll remand defendant’s
determ nati ons under Counts Three and Four of the Anended
Conpl ai nt regardi ng the mandatory VMS requirenents, 50 C.F.R
8§ 635.69, to the Secretary.
| . | nt r oducti on

Pel agic longline fishers catch species such as tuna,
shark and swordfish. (Pls.’” Stnt. Material Facts (“Pls.’
Stnt.”) § 12.) These species are known as Highly Mgratory
Species (“HMS”). (lLd.)? Pelagic longline fishers catch HMS
with long fishing lines attached to “a series of |eaders that
connect to individual hooks in the ocean at specific depths.”
(ILd. at T 13.) There are less than 300 pel agic |ongline
fishing boats currently in operation “over w de areas of the
Atl antic Ccean, the Caribbean Sea, and the Gulf of Mexico,”
(id. at ¢ 37), and the nunber of |ongline boats has renni ned
constant since 1987. (Def.’s Resp. to Pls.” Stnt. § 37.)
Pel agic longline fishers earn an average yearly inconme of
$53, 064, before paying fixed operating and mai ntenance costs.

(Pls.” Stnt. T 42.)

HVS are statutorily defined as “tuna species, marlin
. . . , oceanic sharks, sailfishes . . . , and swordfish.”
16 U.S.C. § 1802(20) (parenthetical Latin terns omtted).
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Pel agic longline fishing and pelagic fish are subject to
statutory and regul atory regines, as well as international
agreenents, designed to protect HMS. (Pls.” Stnt. | 43.) The
focus of this litigation is the final 1999 Highly Mgratory
Speci es Fishery Managenent Plan for Atlantic Tunas, Swordfish
and Sharks (“HVMS FMP’), pronul gated by the National Marine
Fi sheries Service (“NMFS’), pursuant to its authority
del egated by the Secretary of Comrerce (“Secretary”) under the
Magnuson- St evens Fi shery Conservati on and Managenent Act
(“Magnuson- Stevens Act”), 16 U.S.C. 88 1801-83 (1994 & West.
Supp. 2000).

Plaintiffs claimthat four of the HMS FMP’ s regul ati ons
are arbitrary and capricious, including (1) limts on Atlantic
bl uefin tuna (“ABT”) that can be caught and kept per fishing
trip, see 50 C.F. R 8 635.23(f); (2) an area ban on fishing
during the nonth of June, see 50 C.F.R 8 635.21(c)(2);

(3) annual quotas for blue sharks and subquotas for porbeagle
sharks, see 50 C.F.R 8 635.27(b); and (4) a requirenent that
all pelagic longline fishers install a VMS unit on their
vessels, see 50 CF.R 8 635.69. Specifically, the plaintiffs
claimthat each regulation violates certain National Standards
set forth in the Magnuson- Stevens Act. See 16 U S.C.

§8 1851(a)(1)-(10), 1853(a)(1)(C).
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In addition, plaintiffs claimthat each regul ation
i nperm ssibly inposes nore regulatory restrictions on the
commercial fishing sector than on the recreational fishing
sector. Finally, plaintiffs assert that in pronulgating the
chal I enged regul ati ons, the defendant violated the Regul atory
Flexibility Act (“RFA"), 5 U.S.C. §§ 601-612 (1994 & West
Supp. 2000), as anended by the Small Business Regul atory
Enforcement and Fairness Act (“SBREFA”’), Pub. L. No. 104-121,
88 241-42, 101 Stat. 857, 864-68 (1996), by failing adequately
to evaluate their effects on small business entities.
1. Legal Franmework

A The Magnuson- St evens Act

The purpose of the Magnuson-Stevens Act is to protect HMS
in waters extending two hundred (200) mles fromthe United
St at es coast through conservati on and nmanagenent measures.
See 16 U.S.C. 88 1801(a), (b). Congress found that many HMS

were “overfished”? and that as a result of “increased fishing

SOverfished is defined as “a rate or level of fishing
nortality that jeopardizes the capacity of a fishery to
produce the maxi mum sustai nable yield on a continuing basis.”
16 U.S.C. § 1802(29).

A fishery is “(A) one or nore stocks of fish which can be
treated as a unit for purposes of conservation and managenent
and which are identified on the basis of geographical,
scientific, technical, recreational and econom c
characteristics; and (B) any fishing for such stocks.” 16
U S.C § 1802(13).

Maxi mum Sust ai nable Yield (“MSY”) is “the |argest
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pressure” and “the inadequacy of fishery resource conservation

and managenent practices,” the survival of HMS “is

threatened.” 16 U . S.C. 8§ 1801(a)(2). Congress also found

t hat other species, while not technically overfished, were “so
substantially reduced in nunber that they could becone
simlarly threatened.” |d.

The Magnuson- Stevens Act directs the Secretary to prepare

“fishery managenment plans which will achieve and maintain, on

a continuing basis, the optinmmyield* fromeach fishery,”

| ong-term average catch or yield that can be taken from a
stock or stock conpl ex under prevailing ecol ogical and
environmental conditions.” 50 C.F.R 8 600.310(c)(1)(i). The
Code recogni zes that “[a] ny MSY val ues used in determ ning
[optimumyield] will necessarily be estimtes, and these w |
typically be associated with sone |evel of uncertainty. Such
esti mates nmust be based on the best scientific information
avail abl e (see 8 600.315) and mnust incorporate appropriate
consideration of risk (see 8 600.335). Beyond these

requi rements, however, Councils have a reasonabl e degree of
latitude in determ ning which estinmates to use and how t hese
estimtes are to be expressed.” 50 C F.R

8§ 600.310(c)(2)(ii).

AOptimumyield is “the amunt of fish which - - (A wll
provi de the greatest overall benefit to the Nation,
particularly with respect to food production and recreational
opportunities, and taking into account the protection of
mari ne ecosystens; (B) is prescribed on the basis of the
maxi mum sust ai nable yield fromthe fishery, as reduced by any
rel evant social, econonmic, or ecological factor; and (C) in
the case of an overfished fishery, provides for rebuilding to
a |l evel consistent with produci ng the maxi mum sust ai nabl e
yield in such fishery.” 16 U S.C. § 1802(28).
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16 U.S.C. § 1801(b)(4), including HVS. See 16 U.S.C.
8§ 1854(g)(1). That responsibility is delegated to NWS. |1d.

A plan issued pursuant to the Magnuson-Stevens Act mnust
be consistent with ten National Standards. See 16 U.S.C
8§ 1851(a). Plaintiffs raise five of these standards in their
claims, arguing that each of the 1999 HMS FMP regul ations at
i ssue violated one or all of them The standards at issue
are:

(1) Conservation and managenment measures
shal |l prevent overfishing while achieving,
on a continuing basis, the optinmumyield
fromeach fishery for the United States
fishing industry.

(2) Conservation and managenent measures
shal | be based upon the best scientific
i nformation avail abl e.

(7) Conservation and managenent measures
shal |, where practicable, mnim ze costs
and avoid unnecessary duplication.

(8) Conservation and managenent measures
shall, consistent with the conservation
requirenments of this chapter (including the
prevention of overfishing and rebuilding of
overfished stocks), take into account the

i nportance of fishery resources to fishing
communities in order to (A) provide for the
sustai ned participation of such
communities, and (B) to the extent
practicable, mnin ze adverse econom c

i npacts on such comuniti es.

(9) Conservation and managenent measures
shall, to the extent practicable,
(A) mnimze bycatch and (B) to the extent



-7 -

bycat ch cannot be avoided, m nim ze the
nortality of such bycatch.

16 U.S.C. 88 1851(a)(1), (2), (7)-(9).

Bycatch is defined as “fish which are harvested in a
fishery, but which are not sold or kept for personal use, and
i ncludes econom c discards and regul atory discards. Such term
does not include fish released alive under a recreational
catch and rel ease fishery managenent program” 16 U. S.C
§ 1802(2). In other words, bycatch is those fish that fishers
catch but throw back into the ocean, either because they are
not the kind of fish that people will buy (being too small, of
the wong gender or of bad quality), or because a regul ation
dictates that the fish cannot be kept. See 50 C.F.R
8 600.350(c). This second kind of bycatch is referred to as a
regul atory discard. Regulatory discards may occur where
certain fish species are so overfished that they cannot be
kept or sold. See 50 C.F.R 8 622.32 (describing those
species of fish which may not be harvested or possessed). For
exanpl e, the 1999 HVMS FMP all ows pelagic longline fishers
fishing south of a certain latitude to retain only one |arge
or medium bluefin tuna per fishing trip. See 50 C. F.R
8 635.23(f)(1). All fish caught in excess of that |limt nust

be di scar ded.
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In addition to the National Standards, two other
provi sions of the Magnuson-Stevens Act are at issue. First,
the Act requires fishery managenent plans to all ocate fishing
benefits equitably between recreational and comrercial fishers
to the extent practicable. See 16 U S.C. 88 1853(a)(12),
(14). Second, the Act requires that when the Secretary
prepares the HMS FMP, the plan should, to the extent
practicable, mnin ze any di sadvantage the regul ati ons m ght
pl ace on United States fishers as conpared to foreign fishers.
See 16 U.S.C. 8 1854(g)(1)(C) (Secretary shall “evaluate the
likely effects, if any, of conservation and nanagenent
measures on participants in the affected fisheries and
mnimze, to the extent practicable, any di sadvantage to

United States fishermen in relation to foreign conpetitors”).

B. Atl antic Tunas Convention Act

In addition to the Magnuson- Stevens Act, the Atlantic
Tunas Convention Act (“ATCA’), 16 U.S.C. § 971 (1994),
provi des further authority for the Secretary to pronul gate
tuna conservati on prograns. |In enacting ATCA, Congress gave
the State Departnment authority to participate in the

| nt ernati onal Convention for the Conservation of Atlantic
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Tunas (“Convention”). See 16 U.S.C. 88 971c, d(a). The
pur pose of the Convention is to protect Atlantic tuna species
t hrough international cooperation. (Def.’s Mem Supp. Summ
J. (“Def.”s Mem"”) at 4 & n.1.) ATCA directs the Secretary to
i ssue and enforce fishery managenent plans that conport with
the Convention’s objectives. See 16 U.S. C. § 971d.

Under ATCA, the State Departnent has broad discretion to
i npl ement tuna conservation prograns, “except that no
regulation . . . may have the effect of increasing or
decreasing any allocation or quota of fish or fishing
mortality level to the United States agreed to pursuant to a
recommendati on of the Conm ssion.” 16
U.S.C. 88 971d(c)(1)(A), 971d(c)(3)(K). The “Comm ssion” is
t he International Conm ssion for the Conservation of Atlantic
Tunas (“ICCAT”). 16 U. S.C. §8 971a. | CCAT carries out the
Convention’s objectives and nakes recommendati ons for
achi eving the Convention’s ABT conservation goals. (Def.’s
Mem at 4.) Therefore, while the State Departnment cannot
alter the United States ABT quota, pursuant to the Magnuson-
St evens Act and ATCA, it may devel op conservation prograns in
conjunction with the fixed ABT quot a.

C. St andard of Revi ew
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The Magnuson- St evens Act provides for judicial review of
an HMS FMP under the sanme standards as those set forth in the
Admi ni strative Procedure Act (“APA”), 5 U . S.C. 88 706(2)(A)-
(D) (1994). See 16 U.S.C. § 1855(f). The APA directs that
“the reviewing court shall . . . hold unlawful and set aside
agency action, findings, and conclusions found to be .
arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with law.” 5 U S.C. §8 706(2)(A).

In review ng an agency’s action to determ ne whether it
was arbitrary and capricious, courts are constrained to review
only those facts before the agency at the tine of the action.

See Florida Power & Light Co. v. Lorion, 470 U.S. 729, 743-44

(1985). “If the record before the agency does not support the
agency action, if the agency has not considered all relevant
factors, or if the reviewing court sinply cannot evaluate the
chal | enged agency action on the basis of the record before it,
t he proper course, except in rare circunstances, is to remand
to the agency for additional investigation or explanation.”

|d. at 744; accord Southwest Ctr. for Biological Diversity v.

Babbitt, 215 F.3d 58, 61 (D.C. Cir. 2000) (reversing the
district court’s order directing that the agency collect nore

evi dence to support its position because the district court
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was empowered to decide the issue presented based solely on
the information avail able to the agency).

A court should engage in a searching and careful review
of agency action but should not attenpt to substitute its own

judgnment for the judgnent of the agency. See Citizens to

Preserve Overton Park, Inc. v. Volpe, 401 U S. 402, 416

(1971). Because the agency is expected to have expertise is
its area, a certain degree of deference is due, particularly

on issues about which experts disagree. See Marsh v. Oregon

Nat ural Resources Council, 490 U. S. 360, 378 (1989).

Despite this deferential standard, “the agency nust
exam ne the relevant data and articul ate a satisfactory
expl anation for its action including a ‘rational connection

bet ween the facts found and the choice made.’” NMbtor Vehicle

Mrs. Ass'n, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S.

29, 43 (1983) (quoting Burlington Truck Lines v. United

States, 371 U. S. 156, 168 (1962)). To determ ne whet her the
agency has articulated a satisfactory expl anati on,

[ A court] nust consi der whether the
deci si on was based on a consideration of
the relevant factors and whether there has
been a clear error of

judgnment. . . . Normally, an agency rule
woul d be arbitrary and capricious if the
agency has relied on factors which Congress
has not intended it to consider, entirely
failed to consider an inportant aspect of
the problem offered an explanation for its
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deci sion that runs counter to the evidence
before the agency, or is so inplausible
that it could not be ascribed to a
difference in view or the product of agency

expertise. The review ng court should not
attenmpt itself to nmake up for such
deficiencies: ‘W may not supply a
reasoned basis for the agency's action that
t he agency itself has not given.” . . . W
will, however, ‘uphold a decision of |ess

than ideal clarity if the agency's path may
reasonably be discerned.’

ld. (internal citations omtted). For an agency’s

deci si onnmaki ng to be rational under Mdtor Vehicle Mrs. Ass’n,

t he agency “nust respond to significant points raised during
the public comment period” and “consider significant
alternatives to the course it ultimately chooses.” Allied

Local & Regional Mrs. Caucus v. EPA, 215 F.3d 61, 80 (D.C

Cir. 2000).

Summary judgnent is appropriate where “there is no
genui ne issue as to any material fact and [] the noving party
is entitled to judgment as a matter of law.” Fed. R Civ. P.
56(c). A party seeking summary judgnment nust provide the
district court with a factual record sufficient to denonstrate

t he absence of a genuine issue of material fact. See Cel otex

Corp. v. Catrett, 477 U.S. 317, 323-24 (1986). This case

i nvol ves parties’ cross-notions for summary judgnment as to
certain adm nistrative decisions in the 1999 HVS FMP.

Specifically, | nust determ ne whether the record supports the
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contention that 1999 HMS FMP satisfies the substantive
requi renments set out by the Magnuson-Stevens Act, as well as

t he RFA.

L1, Subst anti ve Di sputes

A Atlantic Bluefin Tuna Trip Limts

Plaintiffs challenge the limts on ABT that a |ongline
fisher may catch and keep on any given fishing trip (referred
to as the “ABT Trip Limt”). See 50 C.F.R 8§ 635.23(f).
Plaintiffs argue that this provision is arbitrary and
capricious because it violates the Magnuson-Stevens Act’s
Nati onal Standards One, Eight and Nine. | find that the
def endant has described a sufficiently rational basis to
support the need for ABT trip limts.

1. Backgr ound

ABT is an overfished species. See AR Vol. 1, Doc. 23,
Table A3, at 53. To aid conservation, |CCAT recomended per -
nati on ABT quotas under a twenty-year ABT fishery rebuilding
program beginning in 1999. See AR Vol. 8, Doc. 152a,

ch. 3, at 17-18, 26.° NMFS in turn sets annual ABT quotas for

The total allowable ABT catch is 2,500 netric tons per
year. Of this total, the United States is allotted 1, 387
metric tons per year (or 55.48%. See AR Vol. 8, Doc. 152a,
ch. 3, at 17-18, 26. The total ampunt of ABT that the United
States is permtted to | and changes periodically according to
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each category of fishing vessel. See 50 C.F.R 8§ 635.27(a).
Pelagic longliners currently are allocated 8.1% of the total
United States quota. 1d.

As a further conservation neasure, NWFS does not all ow
pel agic longline fishers to target ABT. Longliners are
all owed to catch and keep ABT only “incidentally.” 50 C. F. R
8 635.23(f). This neans that longliners my keep an ABT only
if it is caught by accident when a longliner is fishing for
ot her species. (Pls.” Stnt. § 71.) NMFS first inposed this
“incidental -only” restriction on the longliners in 1981. See
46 Fed. Reg. 8012 (1981). The parties agree that current ABT
catches are purely incidental and not a result of targeted
fishing. (Pls.” Mem Supp. Summ J. (“Pls.” Mem”) at 26;
Def.’s Mem at 20.) At oral argunent, plaintiffs stated that
| ongl i ne boats do not encounter ABT at all on ninety percent
of their fishing trips.

In addition to the incidental-only restriction, pelagic
| ongline fishers are not allowed to catch and keep nore than a

certain nunber of ABT during the course of each fishing trip.?®

| CCAT recommendations. 1d. (noting that 1 CCAT s recomended
ABT quota for the United States increased by 43 netric tons in
1998).

The regulation in its entirety reads:

(f) Longline category. Persons aboard a vessel permtted in
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See 50 C F. R 635.23(f). Pelagic |longliners nust discard any
ABT caught above the |limt. NMS also has inposed a
regul ati on that subtracts |longliners’ dead discards fromtheir
yearly quota. See 50 C.F.R 8§ 635.27(a). This neans that
whenever a |longliner catches an ABT that is killed, the weight
of that ABT is subtracted fromthe total yearly quota, whether
that fish is kept or thrown back. Any ABT caught in excess of
the yearly quota are subtracted fromthe follow ng year’s
quota. See 50 CF.R 8 635.27(a)(9)(i). Consistently, if the
annual quota has not been reached for a particular year, NWMFS

increases the following year’'s quota. 1d. Plaintiffs assert

the Atlantic Tunas Longline category may retain, possess,

| and, and sell |arge nmedium and gi ant BFT [the abbreviation
for “Bluefin Tuna” and anot her nanme for ABT] taken
incidentally in fishing for other species. Limts on such
retention/ possession/landing/sale are as foll ows:

(1) For landings south of 34 degrees 00" N. lat., one |arge
medi um or gi ant BFT per vessel per trip may be | anded,
provided that, for the nonths of January through April, at
| east 1,500 Ib. (680 kg.) and for the nonths of My through
Decenber, at least 3,500 Ib. (1,588 kg.), either dw or round
wei ght, of species other than BFT are |egally caught,
retai ned, and offl oaded fromthe sane trip and are recorded on
t he deal er wei ghout slip as sold.

(2) For landings north of 34 degrees 00" N. lat., |andings
per vessel per trip of |arge nedium and giant BFT nay not
exceed 2 percent by weight, either dw or round wei ght, of al
other fish which are legally caught, retained, and offl oaded
fromthe same trip and which are recorded on the dealer
wei ghout slip as sold.

50 CF.R 88 635.23(f)(1), (2). Plaintiffs contend that the
second provision “permts the [ anding of one, or maybe two ABT
per pelagic longline trip.” (Pls.” Mem at 22.)
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that the trip limts in conbination with the discard penalties
is arbitrary and capricious.

Plaintiffs argue that the trip limts do not achieve any

conservation benefits because |ongliners catch ABT only

incidentally and, therefore, inposing trip limts wll not
change the amobunt of ABT actually caught. The trip limts
merely guarantee that ABT will be have to be discarded. In

conbination with the requirenment to subtract discards fromthe
longliners’ total quota, the trip limts all but ensure that
longliners will never be able to harvest their allotted quota.

Plaintiffs refer to this as a “death-spiral” effect: that is,

the trip limts will cause discards, and the discards make it
nmore likely that longliners will exceed their ABT quota, which
in turn will cause the follow ng year’s quota to be reduced,

only to start the cycle again.

Plaintiffs also point out that in past years, when they
have been unable to harvest their allotted quota, NVMFS has
real l ocated the unused portion of the longliners’ quota to the

“General Category,”’” thus allowing fishers in the General

The “General Category” consists of fishers who catch and
sell ABT over 73 inches long, and it includes both comrerci al
and recreational fishers. See A R Vol. 8, Doc. 152a, ch. 2,
at 17. Currently, NMFS allocates 47.1% of the annual ABT
gquota to the General Category and 8.1%to Longliners. See 50
C.F.R 8 635.27(a).
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Category to catch ABT in place of those that the longliners
were unable to catch and keep. Plaintiffs do not argue that
trip limts should be abolished; they nmerely argue that the
current trip limts are so restrictive as to be arbitrary and
capricious. Gyven that there is no evidence that |ongliners
are targeting ABT, plaintiffs argue that the trip limts have
no positive effect on conservation and nay have a negative
effect insofar as the limts encourage discards. |In addition,
plaintiffs state that the trip limts have a substanti al
negati ve econom c effect on the pelagic longline fishing
i ndustry.

Def endant argues that NMFS's main objective in
mai ntaining the trip limts is to ensure that |ongliners do
not begin targeting ABT. Defendant points out that a single
ABT may “be worth thousands of dollars.” (Def.’s Mem at 21.)
In an industry where the average incone is $53, 064, the
financial incentive to catch these fish is quite strong.

(lLd.); see also AAR Vol. 9, Doc. 152b, ch.7, at 32.

Def endants maintain that the |lack of a statistical

rel ati onship between target fish | anded and ABT caught nerely
denonstrates that the current trip limts are having the
desired effect of assuring that longliners catch ABT only

incidentally.
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Def endant states that NMFS was aware that the regul ations
m ght produce bycatch and m ght al so produce a burden on the
| ongline industry. NMS decided, however, that it did not
want to risk creating an incentive to target ABT by increasing
the trip limts. Plaintiffs counter by stating that an
overall yearly ABT quota achieves that result w thout having
the trip limts’ adverse econom c effects. Defendant asserts
that it has mnimzed adverse econonic inpacts to the extent

practicable in light of its primry conservati on purposes.

2. Di scussi on
a) Nati onal Standard One

Plaintiffs contend that the trip |imts violate National
Standard One by interfering with fishers’ ability to catch
their allotted quota, and preventing fishers from “achi evi ng,
on a continuing basis, the optimumyield fromeach fishery for
the United States fishing industry.” 16 U. S.C. 8§ 1851(a)(1).
They appear to reason that because optinmumyield involves, in
part, “maintaining an econonically viable fishery together
with its attendant contributions to the national, regional and
| ocal econonies, and utilizing the capacity of the Nation's
fishing resources,” 50 C.F.R 8§ 600.310(f)(2)(i), there is a
“requirenent that the fishery provide an econonmic return to

fishermen and fishing communities . . . .7 (Pls.” Mem at
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28.) Plaintiffs conclude that any regulation that detracts
fromtheir ability to catch and sell their portion of the ABT
quota vi ol ates National Standard One, because the fishery as a
whol e woul d not be able to achieve optimumyield each year.

This argunent is unavailing. NWFS is statutorily
required to set out a plan that stops overfishing and rebuilds
t he stock of fish as quickly as possible. See 16 U.S.C.
8§ 1854(e)(4)(A)(i). The statutory “optinmumyield” definition
recogni zes that optimumyield is a standard that should be
achi eved over the |ong-run, not necessarily a standard that
must be achieved with precision each year. See 50 C.F. R
8§ 600.310(f)(1)(ii) (“[i]n national standard
1, . . . "achieving, on a continuing basis, the [optinum
yield] fromeach fishery’ neans producing, fromeach fishery,
a long-termseries of catches such that the average catch is
equal to the average [optinmumyield]”).

Plaintiffs’ argunment on this point does not adequately
address the fact that National Standard One is neant to
achi eve optimumyield while preventing overfishing. Nor do
the plaintiffs adequately address the requirenent that NMFS
take action to rebuild overfished stock. Nothing in the

regul ati ons presunes that longliners are entitled to catch

their allotted quota. As defendant points out, even if
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applicable statutes and regul ations required the HMS FMP to
allow fishers to catch the optimumyield of ABT every year,
such a requirement would not necessarily translate to a right
vested in the pelagic longline industry to catch its annual
allotted quota; rather, it would run to the rights of United
States fishers as a whol e.

The United States Court of Appeals for the District of
Colunmbia Circuit has held that “an FMP can conply with
[ Nati onal] Standard 1 if there are social, economc or

ecol ogi cal factors that justify the pursuit of a yield |ess

than the maxi num sustainable yield.” C&WFish Co., Inc. V.
Fox, 931 F.2d 1556, 1563 (D.C. Cir. 1991). In this case,
optimum yield, which is determ ned by the maxi num sust ai nabl e
yield in cases of overfished fisheries, see 16 U S.C
8§ 1802(28), does not have to be a primary inperative in |ight
of NMFS's statutorily-mandated conservati on objectives. The
ABT trip limts, 50 CF. R 8 635.23(f), do not violate
Nat i onal Standard One.
b) Nat i onal Standard Ei ght

Plaintiffs argue that the trip limts do not achieve
significant conservation benefits, and the econom c costs are
not justified under National Standard Ei ght’s requirenent that

def endant nust, “to the extent practicable, m nim ze adverse
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econom ¢ i npacts on such comunities.” 16 U. S.C.
§ 1851(a)(8). Defendant argues that, while econom c effects
nmust be taken into account, such effects were not neant to
trunp the real purpose of the Magnuson- Stevens Act, which is
to preserve and protect United States fisheries. He
enphasi zes that m nim zing adverse inpacts on fishing
communiti es need be achieved only “to the extent practicable.”
16 U.S.C. § 1851(a)(8). NWMFS is and has been concerned t hat
the ABT fishery cannot withstand any additional fishing
pressure. See A.R Vol. 36, Doc. Gl, at 8013. Apparently, a
surge of ABT catches by pelagic longliners occurred in 1980,
and the high prices received for the ABT encouraged fishers to
consider targeting ABT. 1d. As a result, in 1981, NMFS

i nposed the first trip limts. See AR Vol. 8, Doc 152a, ch.

3, at 227.
Because NMFS is still concerned that the financial
rewards of selling ABT will encourage fishers to target ABT,

NMFS decided that the current trip limts should be

mai ntai ned. Further, the HVS FMP points out that the problem
with excessive discards woul d not be addressed by changi ng the
triplimts. See AR Vol. 8, Doc. 152a, ch. 3, at 238-39.

I ncreasing the trip limt would ensure only that |ongliners

meet their quota earlier in the season, because the overal
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ABT quota would remain the sanme. After the overall quota has
been met, all subsequent catches would have to be di scarded,
and, since ABT are caught only incidentally, the ultimte
di scard rate would be substantially the sane.

NMFS determ ned that increasing the trip limts would
risk creating an incentive for fishers to target ABT which
could inpair ABT conservation efforts. Plaintiffs have not
provi ded sufficient evidence fromthe record to support their
claimthat the current trip limts fail to mnimze adverse
econom c inpacts on the longline fishing community to the
extent practicable. Defendant’s bases for maintaining the
current trip limts to further its conservation purposes were
anpl e and not unreasonable. The ABT trip limts, 50 CF. R
8§ 635.23(f), do not violate National Standard Ei ght.

c) Nati onal Standard Nine

In claimng that the trip limts fail to “mnimze
bycatch” to the extent practicable, as National Standard N ne
requires, 16 U.S.C. § 1851(a)(9), plaintiffs argue that the
triplimts not only “require[] us to discard dead fish” and
create nore bycatch, but the limts penalize |ongliners
because bycatch is subtracted fromthe |ongliners’ yearly

guota. A. R Vol. 40, Doc. Gl41, at 5.
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NMFS is required to mnimze bycatch only “to the extent
practicable.” 16 U S.C. 8 1851(a)(9). Defendant maintains
that it has m nimzed bycatch “to the extent practicable” by
closing off a certain area of the Atlantic to pelagic |longline
fishers for the nmonth of June, which is known for its high
concentrations of ABT.3

Agai n, NMFS determ ned that the current trip limts were
necessary to prevent fishers fromtargeting ABT. It is well
within the agency’ s discretion to make this determ nation, and
def endant was justified in maintaining the current trip limts

to further its conservation purposes. See National Fisheries

Inst. v. Mosbacher, 732 F. Supp. 210, 223 (D.D.C. 1990) (“this

question of whether certain billfish conservation and
managenent neasures would be in the nation’s ‘best interest’
is ‘a classic exanple of a factual dispute the resolution of
which inplicates substantial agency expertise. . . . It is

t herefore especially appropriate for me to defer to the
expertise and experience of [the agency].’”) (internal
citations omtted). The ABT trip limts, 50 C.F. R

8§ 635.23(f), do not violate National Standard Ni ne.

B. The June Cl osure

8The cl osure regulation, 50 C.F.R 8§ 635.21(c)(2), is
di scussed in the next section.



1. Backgr ound
NMFS i ssued a regulation to prevent pelagic |ongline
fishers fromlanding ABT or swordfish in a specific area off
of the Northeastern United States coast during the nonth of
June. See 50 C.F.R 8§ 635.21(c)(2).° The regulation states:
In the Northeastern United States cl osed area from
June 1 through June 30 each year, no person may
deploy a pelagic longline. 1In this area, during
this time, no person shall retain an Atlantic tuna
or swordfish on board a vessel that has a pelagic
| ongli ne on board, unless the mainline, hooks, and
floats are secured.
50 CF.R 8 635.21(c)(2). Plaintiffs argue that this
regul ation (referred to as the “June Closure”) interferes with
t he mandates of both | CCAT and ATCA that fishers nust be
allowed to catch their allotted quotas.® Plaintiffs assert

that the June Closure violates National Standard One, because

it “fails to provide for the optimumyield,” and Nati onal

On August 1, 2000, NMFS issued final regulations creating
three additional closure areas: (1) the DeSoto Canyon area,
| ocated off of Florida's west coast, to be closed year-round
as of Novenber 1, 2000; (2) the East Coast Florida area,
| ocated offshore between Florida s east coast and up through
CGeorgia, to be closed year-round as of February 1, 2001; and
(3) the Charl eston Bunp area, |ocated near W I m ngton Beach,
North Carolina, to be closed from February 1 through April 30
each year. See 65 Fed. Reg. 47,214, 47,235 (2000) (to be
codified at 50 C.F. R pt. 635). These closures are not at
issue in the instant case.

Oplaintiffs did not provide a citation to either | CCAT or
ATCA mandates in support of their proposition that fishers
must be allowed to catch their quota.
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St andard Ei ght, because it “fails to mnim ze adverse economc
i npacts.” (Pls.” Mem at 35.) Defendant maintains that
neither | CCAT' s recommendati on nor ATCA' s quota enforcenent
nmeasures entitle pelagic longline fishers to catch a certain
amount of ABT. In issuing the June Closure regulation, NWVFS
consi dered the regul ation’s negative econom c inpacts and
wei ghed t hem agai nst the conservation benefits from reduced

bycatch. (Def.’s Mem at 34-36.)

2. Di scussi on
a) Nati onal Standard One
As with their challenge to the ABT trip limts,
plaintiffs challenge the June Closure under National Standard
One, arguing that the closure will prevent fishers from
“achieving, on a continuing basis, the optimumyield from each
fishery for the United States fishing industry.” 16 U S.C
§ 1851(a)(1l). Again, this claimnust fail. Plaintiffs have
not provided any support for the notion that they are entitled
to catch and | and the “optimum yield” of ABT each year.
Rat her, under National Standard One, “optimumyield” is
measured over “a long-termseries of catches.” 50 C F. R
8 600.310(f)(1)(ii). NWS determ ned that the June Cl osure
will reduce a significant anmount of bycatch. See AR Vol. 7,

Doc. 125, ch. 2, at 48. Gven NMFS s statutory mandate to



- 26 -
reduce bycatch, see 16 U.S.C. 8§ 1851(a)(9), and conservation
obj ecti ves under the Magnuson-Stevens Act as a whole, NMFS did
not abuse its discretion in issuing the June Closure

regul ation. See C&W Fish Co., Inc., 931 F.2d at 1563. The

June Closure, 50 CF.R 8 635.21(c)(2), does not violate
Nat i onal Standard One.
b) Nat i onal Standard Ei ght

Plaintiffs argue that the econom c costs of the June
Cl osure are not justified under National Standard Eight's
requi renent that defendant nust, “to the extent practicable,
m nim ze adverse econoni ¢ i npacts on such comunities.” 16
U S.C. 8 1851(a)(8). Defendant recognized that the June
Cl osure woul d have negative econom c inpacts upon pel agic
|l ongline fishers. See AR Vol. 8, Doc. 152a, ch. 3, at 233.
Def endant determ ned that the conservation benefits fromthe
June Cl osure, however, woul d outweigh these costs. The record
supports defendant’s determ nation. NMS estinmated that the
June Closure would reduce ABT discards in the closure area by
fifty-five percent and would rebuild the ABT fishery. See id.
at 231-33. NWMFS stated that it did not expect the June
Cl osure woul d have a significant negative econom c inmpact on

fishers, given the closure’s shortest possible tinme-span. See
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id. at 231, 233.' NMS used its discretionary authority to
mnimze the June Closure’ s inpact “to the extent
practicable.” 16 U S.C. 8§ 1851(a)(8). The June Cl osure,
50 C.F.R 8 635.21(c)(2), does not violate National Standard
Ei ght .

C. Pel agi ¢ Shark Quotas

1. Backgr ound

NMFS i ssued a regul ation that maintained the same annual
quota for all pelagic sharks while inposing separate quotas on
bl ue sharks and subquotas on porbeagle sharks. See 50 C.F.R
88 635.27(b) (1) (iii)(A), (C. If longliners exceed the yearly
guot as or subquotas, the excess is subtracted fromthe
follow ng year’s quota. See 50 C.F.R 8 635.27(b)(iv)(A). If
| ongliners exceed the separate blue shark quota, NWMFS wil |
reduce the overall pelagic shark quota by the excess anpunt.
See 50 C.F. R 8 635.27(b)(1)(iv)(B). Sharks discarded dead
are counted against their respective fishery's quota. See 50
C.F.R 8 635.27(b)(1)(iv)(C. Plaintiffs challenge the quotas
on bl ue sharks and subquotas on porbeagl e sharks, and have not

chal l enged the overall pelagic shark quot a.

LINMFS consi dered alternatives ranging fromnonthly to
year-round closures. See A.R Vol. 8, Doc. 152a, ch. 3, at
231.
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Pel agic longline fishers encounter pelagic sharks
incidentally to their other fishing activity. (Pls. Stnt.

1 91.) For instance, longliners often catch bl ue sharks
because blue sharks are “opportunistic feeders that feed near
the surface.” (lLd. at Y 92.) Fishers sonetines encounter
“anomal ously | arge concentrations of pelagic sharks” by
chance, causing the catch-rate on pelagic sharks to vary
widely fromyear to year. (lLd. at T 97.)

Bl ue sharks may be used for their cartilage and their
fins. (1d. at § 95.) O herwi se, plaintiffs maintain, blue
sharks have a relatively | ow comercial val ue, because their
meat is not palatable. (ld. at Y 94-95.) Fishers try to
avoi d catching blue sharks and discard nost that they do
happen to catch. (lLd. at Y 94-96.) In addition, the “vast
maj ority of blue sharks are released alive.” (lLd. at Y 92.)
Por beagl e sharks appear to be nore commercially val uable, as
there are sonme fishers who target these species along the New
Engl and coast. (lLd. at  100.)

Plaintiffs contend that porbeagle and bl ue sharks are
heal thy, resilient species which are not overfished.
Plaintiffs argue that NMFS has failed to gather enough
i nformati on about these sharks and NMFS s current informtion

does not justify the quota and subquota regul ati ons.
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Plaintiffs are concerned that these regulations will increase
regul atory discards and result in an ever-decreasing quota
when the excess catch is subtracted fromthe following year’s
gquota (that is, the “death spiral” effect). Plaintiffs assert
t hat, because neither porbeagle nor blue sharks are
overfished, NMFS has no justification for protecting these
species or for the adverse econom c inpact that the quota and
subquota will have on the pelagic longliner fishing industry.
| nportantly, plaintiffs point to the HMS FMP, in which NMFS
st at ed,

There is little evidence fromthe catch

rate data that supports the need for nore

restrictive managenent neasures at this

time. However, menbers of the public have

expressed the concern that the fully fished

pel agi ¢ sharks may becone overfished if the

pel agic longline fishery, which encounters

and | ands pelagic sharks incidentally to

tuna and swordfish fishing, begins to

direct effort on pelagic sharks in response

to declining tuna and swordfi sh quot as.
A.R. Vol. 8, Doc. 152a, ch. 2, at 70.

Def endant agrees that the porbeagle and blue sharks are
not overfished but states that their biological status is
unknown and not “relatively healthy,” as plaintiffs contend.
See AR Vol. 8, Doc. 152a, ch. 3, at 7, 9. Rather, porbeagle

sharks are susceptible to rapid overfishing and require | ong

stock recovery periods. See id. at ch.2, at 70 & ch. 6, at
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56. Blue sharks also take a relatively long tinme to rebuild
their stock, especially because their gestation periods |ast
al nost a year. See id. at ch. 6, at 58-59. Data suggests
t hat blue sharks may be vul nerable to overfishing and al ready
in decline. See id.

Def endant al so agrees that NMFS does not have sufficient
data on the donestic pelagic shark fishery for stock
eval uati on purposes. Therefore, rather than changing the
overal |l pelagic shark quota, NMFS established a porbeagle
shark subquota and a separate blue shark quota to ensure that
por beagl e sharks -- which are a targeted species -- do not
become overfished, and to reduce blue shark bycatch. (Def.’s
Mem at 40.)

2. Di scussi on
a) Nati onal Standard One
Plaintiffs argue that by requiring dead porbeagl e and
bl ue shark discards to count against their respective subquota
and quota (and, in the case of blue sharks, possibly the

overal | pelagic shark quota),!? pelagic longliners will not be

121 f pelagic longliners exceed their annual blue shark
guota, the excess anount counts against the follow ng year’s
overal |l pelagic shark quota. |If the longliners exceed their
annual porbeagl e shark subquota, the excess anpunt counts
agai nst the follow ng year’ s porbeagl e subquota. See 50
C.F.R 88 635.27(b)(21)(iv)(A), (B).
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able to harvest their allotted percentages, and, therefore,
they will never attain optimumyield. Plaintiffs’ core
argunment is that, because neither porbeagle nor blue sharks
are overfished, defendant cannot justify the quotas and
subquot as, or the negative econom c inpacts that ensue.

Plaintiffs have not substantiated their contention that
t he quotas and subquotas will prevent them from “achi eving, on
a continuing basis, the optimumyield fromeach fishery” over
the long run. 16 U S.C. 8§ 1851(a)(1); see also 50 C F. R
8§ 600.310(f)(1)(ii). Merely because the full pelagic shark
quota is not caught in a given year does not nean that the HVS
FMP will fail to achieve optimumyield on a continuing basis
over the long run.

Nor does the fact that neither porbeagle nor blue sharks
are overfished at the present tinme nean that the quotas and
subquotas are inmproper. National Standard One requires that
“[c]onservati on and managenent neasures shall prevent
overfishing . . . .7 16 U S. C. 8§ 1851(a)(1) (enphasis added).
The Magnuson- Stevens Act does not purport to protect only
overfished species. The record shows that NMFS has cause to
be concerned that porbeagle and blue sharks nmay becone
overfished. See AR Vol. 8, Doc. 152a , ch. 1, at 27

(“CGenerally, sharks are vulnerable to overfishing because they
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produce few offspring, mature late in life, and |live many
years.”); AR Vol. 8, Doc. 152a, ch. 6, at 59 (blue shark
species may be “vul nerable to overfishing because it is caught
in tremendous nunbers as bycatch in nunmerous |ongline
fisheries” and prelimnary catch rates suggest that the blue
shark popul ation “may be declining”); A R Vol. 33, Doc. E54,
at 37 (porbeagle sharks, “like nost other sharks, can not
wi t hstand heavy fishing pressure”). NMS has justified the
bl ue shark quota and the porbeagl e shark subquota with
evi dence that the regulations will prevent overfishing, as
Nati onal Standard One requires. Accordingly, the pelagic
shark quotas, 50 C.F.R 88 635.27(b)(1)(iii)(A), (C, do not
vi ol ate National Standard One.
b) Nati onal Standard Two

Plaintiffs argue that NMFS does not have enough data and
scientific information to justify the blue shark quota or the
por beagl e shark subquota. To the extent that NMFS does have
rel evant data, plaintiffs argue that the data show that these
restrictions are unwarranted. Specifically, NMFS stated that
“[t]here is little evidence fromthe catch rate data that
supports the need for nore restrictive managenent nmeasures at

this time.” A R Vol. 8, Doc. 152a, ch. 2, at 70.
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Def endant mai ntai ned that the pelagic shark quotas and
subquot as are based on the best available scientific evidence
for donmestic pelagic shark fisheries. Although NMFS does not
have sufficient data for stock eval uati on purposes, defendant
expl ai ned that, because “certain pelagic shark species are
transoceani ¢ and subject to exploitation by many nations, a
conprehensi ve stock eval uation would require the cooperation
of many nations.” (Def.’s Mem at 38 (citing A R Vol. 8,
Doc. 152a, ch. 2, at 70; AR Vol. 33, at E54-55; AR Vol.
34, at E59, E61, E65).) NMS therefore determ ned that the
“avail abl e i nformati on on catch, |andings, and catch rates,
while informative of general trends, is insufficient to nodify
current estimtes of maxi num sustainable yield or quota | evels
of pelagic sharks.” A R Vol. 8, Doc. 152a, ch. 2, at 70.

NMFS used the best information available to establish
guot as separate fromthe overall quota, not to “modify” the
current overall pelagic shark quota |evels. An agency nust
base its determ nations on information available at the tine
of preparing the HMS FMP or inplenmenting the regulations. See
50 C.F.R 8 600.315(b)(2). I cannot demand nore. See

Sout hwest Ctr. for Biological Diversity, 215 F.3d at 61

(district court nmust assess the agency’s evidence and resol ve

the parties' dispute, and it cannot “sidestep this
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responsi bility by inmposing an obligation upon the Secretary to
find better data”). NMS established the blue shark quota and
t he porbeagl e shark subguota to prevent these species from
becom ng overfished, and to reduce dead bl ue shark discards.
(Def.”s Mem at 40.) NMFS may use the avail able information
on porbeagl e and blue sharks to create the conservati on-based
regul ations. See 50 C.F.R § 600.315(b) (“The fact that
scientific informati on concerning a fishery is inconplete does
not prevent the preparation and inplenentation of an FMP");

Massachusetts v. Daley, 170 F.3d 23, 30 (1st Cir. 1999) (NMFS

may regul ate species even if it |lacks conplete information);

AML. Int’'l, Inc. v. Daley, No. Civ.A 00-10241-EFH 2000 W

1051935, at *9 (D. Mass. July 28, 2000) (“The fact that
scientific information is inconplete, however, does not
prevent the inplenmentation of a fishery managenent plan.”);

Parravano v. Babbitt, 837 F. Supp. 1034, 1046 (N.D. Cal. 1993)

(“By requiring that decisions be based on the best scientific
i nformation avail abl e, the [ Magnuson-Stevens] Act acknow edges

t hat such information may not be exact or totally conplete”),

aff’d, 70 F.3d 539 (9th Cir. 1995), cert. denied, 518 U. S.

1016 (1996); National Fisheries Inst. v. Mosbacher, 732 F.

Supp. at 220 (“the Court will not construe the Magnuson]-

Stevens] Act to tie the Secretary’s hands and prevent him from
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conserving a given species of fish whenever its very nature
prevents the collection of conplete scientific information”).
Accordingly, the pelagic shark quotas, 50 C F. R
88 635.27(b)(1)(iiit)(A), (C, do not violate National Standard
Two.
c) Nati onal Standard Ei ght

The parties disagree as to whether the blue shark quota
and the porbeagle shark subquotas “to the extent practicable,
m nim ze adverse econoni ¢ inpacts on such comunities,” as
Nati onal Standard Eight requires. 16 U.S.C. 8§ 1851(a)(8).
NMFS found that counting dead discards against future shark
gquotas could have a significant inmpact on the |ongline
i ndustry. See AR Vol. 8, Doc. 152a, ch. 3, at 105.
However, NMFS al so found that because pelagic |longliners catch
pel agi ¢ sharks only incidentally, any deterrent to catching
t hese sharks should not have a significant effect on
longliners’ income. |In fact, plaintiffs state that |ongliners
“encount er pelagic sharks incidentally,” and attenpt to “avoid
| andi ng blue sharks if it is at all possible.” (Pls.” Mem
at 38); see also AR Vol. 8, Doc. 152a, ch.3, at 104-05.
They al so assert that the “vast majority of blue sharks are
rel eased alive.” (Pls.” Stm. q 92.) This cuts agai nst

plaintiffs’ own argunent, because sharks rel eased alive do not
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count agai nst fishers’ quotas and woul d not produce an adverse
econom c i npact.

G ven that NMFS has supported its conservati on objectives
-- to prevent porbeagle and blue shark overfishing and reduce
bl ue shark bycatch -- with evidence in the admnistrative
record, and given that any inconme |ongliners receive from
pel agi ¢ sharks is incidental, NMFS has m nimzed adverse
econom c inpacts to the extent practicable. The pelagic shark
quotas, 50 C.F.R. 88 635.27(b)(1)(iii)(A), (C, do not violate
Nati onal Standard Ei ght.

d) Nati onal Standard Ni ne

Plaintiffs contend that the shark quotas require pelagic
longline fishers to discard a substantial nunber of porbeagle
and bl ue sharks caught incidentally, which effectively
i ncreases bycatch in violation of National Standard Nine.
This Standard, however, provides that NMFS s regul ati ons nust
m nimze bycatch “to the extent practicable,” and, “to the
ext ent bycatch cannot be avoided, mnimze the nortality of
such bycatch.” 16 U . S.C. 88 1851(a)(9)(A), (B). “Fish that
are bycatch and cannot be avoided nust, to the extent
practicable, be returned to the sea alive.” 50 C F. R

§ 600.350(d).
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G ven that pelagic sharks are caught only incidentally,
NMFS woul d have to elimnate all pelagic shark quotas to
guarantee a reduction in bycatch. NWMFS has established that
this is not a reasonable alternative which would further
conservation objectives. Even though a certain anmunt of
bycatch cannot be avoi ded when there are pel agi c shark quotas
and subquotas, NMFS has m nim zed bycatch nortality with
regul ati ons that count dead (but not |ive) discards agai nst
the applicable shark quota. See 50 C.F. R
8§ 635.27(b)(1)(iv)(C ("“Sharks discarded dead are counted
agai nst the applicable directed fishery quota.”). NWS has
established strong regulatory incentives for fishers to
refrain fromkilling pelagi c sharks®® and ensure that the
sharks “be returned to the sea alive.” 50 C.F. R
8 600.350(d). The pelagic shark quotas, 50 C. F. R
88 635.27(b) (1) (iii)(A), (C, do not violate National Standard

Ni ne.

BAccording to a letter fromplaintiff Blue Water
Fi sherman’ s Associ ation to NMFS' s managenment divi sion, pelagic
| ongline fishers have killed blue sharks before discarding
them nmerely to retrieve their hooks. See AR Vol. 35, Doc.
E87, at 26. The Blue Water Fisherman’s Association stated,
however, that this type of action was an “anonal ous event.”
| d.



- 38 -

D. Vessel Monitoring System

1. Backgr ound

NMFS is requiring every pelagic |ongline fisher that
operates or owns a comercial vessel permtted to fish for
Atlantic HVS “to install a NMFS-approved vessel nonitoring
system (VMS) unit on board the vessel and operate the VMS unit
whenever the vessel |eaves port with pelagic |ongline gear on
board.” 50 C.F.R 8§ 635.69(a).* The VMS unit will allow NMFS
to enforce time/area and fishery closures through ongoing
conmuni cation with fishers and access to their position data.
Ild. at 88 635.69(a), (h). VMS hardware, conmunication service
providers, installation and service activation must conformto
NMFS- approved specifications. 1d. at 88 635.69(b)-(d). Each
fisher nmust activate the VMS unit “beginning 2 hours prior to
| eaving port and not ending until the vessel returns to
port[,]” and “the unit nust operate w thout interruption”
while at sea. |1d. at 8 635.69(e). If an interruption occurs,
the fisher must replace or repair the VMS unit according to

NMFS- approved specifications. 1d. at 8 635.69(9g).

NMFS issued the final VMS rule on May 28, 1999, to be
effective on Septenber 1, 1999. See 65 Fed. Reg. 20,918-919
(2000). NWMFS has del ayed the effective date of the VMS
requi renment until October 1, 2000.
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Plaintiffs argue that NMFS, in inposing the VMS
regul ati ons, ignored or exceeded | CCAT s recommendati ons and
vi ol ated National Standards Seven and Ei ght of the Magnuson-
Stevens Act. See 16 U. S.C. 88 1851(a)(7), (8). Defendant
contends that ATCA and the Magnuson- Stevens Act provided anple
authority for issuing the VMS regul ations.

2. Di scussi on

a) | CCAT' s Recommendati ons on VMS Requirenents

NMFS is inplenmenting a VMS program for all U S. pel agic
| ongli ne vessels, regardless of vessel size or type of HMS
caught, rather than limting the programto just “larger
commercial vessels fishing for [highly mgratory Atlantic tuna
species]” as | CCAT recommended. A R Vol. 8, Doc. 152a, ch.
2, at 103. As to ICCAT s recomendations, the HVS FMP st ates,

In 1997, | CCAT recomended that nations

i mpl ement a vessel nonitoring system (VMS)
programto track the fishing positions of
their larger comercial vessels fishing for
HVS by 1999. This FMP goes a step further
to inmplement a VMS programfor all U S.

pel agi ¢ longline vessels. The VMS program
will support efforts to enforce tinme/area
closures [and] . . . will also allow NMFS
to track a nore accurate geographic

di stribution of pelagic |ongline fishing
effort. In addition to providing an
opportunity for real tinme nonitoring, and
del ayed off-Iloading and/or transit during

directed fishery closures, VMS will pronote
saf ety-at-sea and conmmuni cation for
participating vessels. |In the future, VM

may be used to collect near real-tinme catch



- 40 -

and effort data, as well as bycatch data
reported by observers.

Id. Plaintiffs argue that this plan exceeds the Secretary’s

authority and is inconsistent with | CCAT' s recomendati on.
The ATCA gives the Secretary authority to inplenent

| CCAT' s recomendati ons “as may be necessary and appropriate

to carry out such recomendation[s].” 16 U.S.C.

8§ 971d(c)(1)(A). NMS weighed the inpacts of inposing VMS

requi renments on a broader popul ati on of vessels agai nst the

goal of conservation. See Massachusetts Audubon Soc’y, lInc.

v. Daley, 31 F. Supp.2d 189, 193, 199-200 (D. Mass. 1998)
(NMFS adhered to I CCAT' s recommendati ons when it “wei ghed
econom ¢ and scientific factors against the goal of stock
recovery”). Plaintiffs have not identified any specific
recomendati ons that the Secretary violated in issuing the VMS
regul ations. See id. (NMFS acted consistently with | CCAT s
recomrendati on to “enphasi ze” juvenile fish protection where
plaintiffs had “not identified any specific recomendations
that [were] violated by [NMFS s] allocation decisions”). Nor
have plaintiffs cited to any prohibition upon the Secretary’s
ability to expand the coverage of VMS beyond just |arger
comercial Atlantic tuna vessels. No inpropriety appears

her e.

b) Nat i onal Standards Seven and Ei ght
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Nati onal Standard Seven provides that NMFS s
“[c]onservati on and managenent neasures shall, where
practicable, mnim ze costs and avoid unnecessary
duplication.” 16 U S.C. § 1851(a)(7). National Standard
Ei ght provides that NMFS s “[c]onservati on and managenent
measures shall, consistent with the conservation requirenents
of this chapter (including the prevention of overfishing and
rebui |l di ng of overfished stocks), take into account the
i nportance of fishery resources to fishing comunities in
order to (A) provide for the sustained participation of such
communities, and (B) to the extent practicable, m nim ze
adverse econonmi c inpacts on such comunities.” 16 U.S.C.
§ 1851(a)(8).

Plaintiffs argue that NMFS vi ol ated these Standards,
because the agency did not establish a rational basis for
i ssuing the VMS requirenents, and because the agency failed to
gi ve adequate consideration to alternative neasures. In
det erm ni ng whet her the agency has articul ated a satisfactory
expl anation, including a “rational connection between the
facts found and the choice made[,]” a court “nust consider
whet her the decision was based on a consideration of the
rel evant factors and whether there has been a clear error of

judgnent.” Motor Vehicle Mrs. Ass’'n, Inc., 463 U S. at 43.
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To withstand review for arbitrary and capricious actions, NMS
must have “respond[ed] to significant points raised during the
public comrent period” and “consider[ed] significant
alternatives to the course it ultimately cho[se].” Allied

Local & Regional Mrs. Caucus, 215 F.3d at 80.

Because | find that the record does not support NWMFS s
proffered explanations for requiring VMS units on all pelagic
| ongli ne vessels, regardl ess of whether the vessels would
encounter closure-restricted areas, and because NWS failed to
denonstrate that it gave adequate consideration to
significant, practicable alternatives, | hold that NMFS s
actions were arbitrary and capricious, resulting in a clear
error of judgment such that the VMS regul ations, 50 C. F. R
8§ 635.69, violate National Standards Seven and Ei ght.

1) Bl anket VMS Requirenents

Def endant’s VMS requirenents were targeted at nonitoring
and enforcing closure-restricted areas. (Def.’s Mem at 47-
49.) NMFS inposed the VMS requirenments on all pelagic
| ongline fishers, regardl ess of whether they fish near a
closure-restricted area. To date, NMFS has identified only
four discrete coastal closure areas, including (1) a specific
hori zontal rectangular area off the New Jersey coast, see AR

Vol . 8, Doc. 152a, ch. 3, at 230-31, to be closed during the
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mont h of June each year, 50 C F.R 8 635.21(c)(2) (the “June
Cl osure”) ;'™ (2) the DeSoto Canyon area, |ocated off of

Fl orida’s west coast, to be closed year-round as of

November 1, 2000; (3) the East Coast Florida area, |ocated

of fshore between Florida' s east coast and up through Georgia,
to be closed year-round as of February 1, 2001; and (4) the
Charl eston Bunp area, |ocated near WI m ngton Beach, North
Carolina, to be closed from February 1 through April 30 each
year, see 65 Fed. Reqg. 47,214, 47,235 (2000) (to be codified
at 50 C.F. R pt. 635). Yet NMFS has inposed the VMS

requi renments on all pelagic longline fishers who operate or
own a vessel carrying an Atlantic HVS permt, regardl ess of
whet her their vessel is anywhere near a tine/area closure.

Def endant failed to show the conservati on benefits of
requiring VMsS for those pelagic fishers who do not fish near
existing time/area closures or whose areas may not face
cl osures for years to cone. Defendant’s explanation that “VMS
is likely to be used to nonitor other closure areas in the
future [because the] HUS FMP clearly expressed an intent to
devel op additional tinme/area closures[,]” (Def.’s Reply at 16

(citing AR Vol. 8, Doc. 152a, ch. 3, at 247)), does not

This closed area covers from 39 - 40 degrees North
| ongi tude and 68 - 74 degrees West latitude. See A.R Vol. 8,
Doc. 152a, ch. 3, at 230-31
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provide a sufficient rational basis for NMFS s bl anket VMS
requi renent. As one comment suggested, NMFS coul d have
required VMS units for longliners |ocated near tine/area

cl osures without requiring VMS units for longliners |ocated at
predeterm ned di stances away fromthe closures. See A R Vol.
9, Doc. 152b, App. VIII, at 62, cm. 5. NWMS s response that
it “feels the benefits obtained fromsuch a systemjustify the
costs[,]” id., does not provide a reasonable, coherent

rationale for summarily dism ssing this alternative.

2) Mandat ory Econoni ¢ Costs

The average pelagic longline fisher earns $53, 064
annual Iy, before paying for fixed costs and depreciation. See
A.R. Vol. 9, Doc. 152b, ch. 7, at 32. NMS itself recognized
that, given “the difficult financial situation for nost
| ongline vessels, it is likely that the increased capital
costs of conpliance with the requirenent for a vesse
nmonitoring system woul d have a significant econom c inpact on
fishing entities.” A R Vol. 9, Doc. 152b, ch. 7, at 34. In
its final Regulatory Flexibility Analysis, NMFS set forth the

final VMS costs to fishers as follows: (1) $1,800 to $5,000 to
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purchase the unit, including transceiver and antenna, * or $500
per year to lease a unit;?1 (2) $100 to $1,000 to install the
unit;*® (3) $1,000 per year for repair and mai ntenance costs;
and (4) $600 per year to operate the unit (presunmably

including the daily comunication charges). 1d.; see also

A.R Vol. 8, Doc. 152a, ch. 3, at 297-98. G ven that the

| ower cost “alternative” VMS unit “does not allow for two-way
conmmuni cation[,]” -- and NMFS enphasi zed t hat overal
“increas[ed] communication with markets, famly nmenbers,

vessel owners, and the Coast Guard” as well as “conmmunication
wi th shoreside contacts” are mpjor benefits of the VMS

regul ation -- the $5,000 cost estimate and $1, 000 installation
estimate are nore reasonable estimtes. See AR, Vol. 8,

Doc. 152a, ch. 3, at 297-98; AR, Vol. 9, Doc. 152b, App.

VIIl, at 55. |In addition, fishers nust pay to replace VMS

%l n a previous section of the HMS FMP di scussi ng
monitoring and reporting requirenments, NMFS stated that VMS
units cost up to $3,500 each. See AR Vol. 8, 152a, ch. 3,
at 297. The $3,500 unit woul d, however, need a $2, 000
“optional” personal conputer if the fisher wanted to have
real -time | ogbook reporting. 1d.

YA VMS unit |easing option, however, is “probably not
possible at this time.” A R Vol. 8, Doc. 152a, ch. 3, at
299.

8The | ess expensive VMS units cost $100 to install, while
t he higher priced VMS units cost $1,000 to install. See AR
Vol . 8, 152a, ch. 3, at 297-98.
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units as necessary and “could be required to pay for upgrades
to the systenf.]” See AR, Vol. 8, Doc. 152a, ch. 3, at 297-
98; 50 C.F.R 8 635.69(0Q). Def endant mmi ntai ns that VMS
units provide added conservati on and safety measures, better
comruni cati on and, especially as to fishers, |less costly
of f1 oadi ng procedures.® Specifically, VMS units will reduce
bycatch (by enforcing closure-restrictions) and provide secure
conmuni cation and energency reports with real-time accuracy.
See AA.R Vol. 8, Doc. 152a, ch.3, at 297-99; AR Vol. 9,

Doc. 152b, App. VIII, at 55. Finally, NMFS suggests that it
consi dered cost-mnim zation alternatives when it decided to
make | ess expensive VMS units available. See AR Vol. 9,
Doc. 152b, App. VIII, at 55, 62. Defendant thus contends that
such econom c costs are justified based on “the benefits that
woul d accrue — to fishers, to NWS, and to society — from
VMS use.” (Def.’s Mem at 54.)

Al t hough defendant properly considered social benefits,

see 50 C.F.R 8§ 600.340(d)(2), defendant failed to provide a

YCurrently, fishers nmust offload all or nobst of their
catch before entering a closure-restricted area. See A R,
Vol. 8, ch. 3, at 298-99. VMS units would track the fishers
to ensure that they had caught their fish in non-restricted

areas. |d. Thus, with VM5 units, fishers could avoid having
to offload and store their catch in a foreign country and
woul d not have to ship their catch to their honme port. |d.

These benefits would | ower costs to distant water fishers.
| d.
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sufficient explanation for inposing the econom c burden of VMS
requi rements on all pelagic |ongline fishers who own or
operate vessels having Atlantic HVMS permts. NWMFS s bare
statement that it “feels the benefits obtained fromsuch a
systemjustify the costs” is insufficient. A R Vol. 9, Doc.
152b, App. VIII, at 62. Those fishers who do not operate near
the closures still nust pay approximately $6, 000 to purchase
and install the VM5 unit, plus $1,600 per year for repair,

mai nt enance and daily operation and communi cation costs,

wi t hout producing any conservation benefit that NMFS can
articulate or justify. The conservation benefits could be
derived only froma subset of fishers, nanely, those fishers
near established tinme/area closures. |If the VMS requirenents
are for the fishers’ own benefit, fishers will be capable of
perform ng their own individual cost-benefit analyses to

det erm ne whet her they want to invest in a VMS unit.

Accordi ngly, defendant has not m nimzed econom c costs, where
practicable, on the pelagic |ongline industry.

NMFS has provided neither a reasoned nor a conservation-
based justification for inplenenting the VMS regul ati ons and
associ ated costs upon all fishers carrying Atlantic HMS
permts, and, unable to discern NMFS s reasoning fromthe

record, | cannot supply one. See Mtor Vehicle Mrs. Ass’n,
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Inc., 463 U.S. at 43. Vhile NMFS nust mnim ze costs only

Connecticut v.

“where practicable [and] not absolutely,
Dal ey, 53 F. Supp.2d 147, 172-73 (D. Conn. 1999), aff’d,

Connecticut v. Dept. of Commerce, 204 F.3d 413 (2d Cir. 2000),

NMFS failed to inplenment practicable cost-m nim zation
alternatives. Rather, NMFS inposed bl anket VMS costs wi thout
show ng how, by inposing these costs on fishers who do not
operate near established tinme/area closures, the VMS
regul ati ons woul d provide conservation benefits. Therefore,
t he mandatory VMS requirenents, 50 C.F. R 8§ 635.69, violate

Nati onal Standards Seven and Ei ght of the Magnuson- Stevens

Act .
E. Fair Allocation of Restrictions and Benefits Anong
Commrerci al, Recreational and Charter Boat HMS
Fi sheri es

Plaintiffs claimthat NMFS viol ated the Magnuson- St evens
Act by failing to collect sufficient data on recreational
fisheries, such that NMFS could not allocate restrictions and
benefits fairly as between comerci al and recreational
fishers. Specifically, plaintiffs point to the ABT trip
limts and the shark quotas, claimng that inequitable
regul atory measures have caused undue econom c burdens on
commercial fishers, in violation of National Standard Ei ght,

16 U.S.C. §8 1851(a)(8). Plaintiffs also claimthat defendant
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viol ated the foll ow ng Magnuson- St evens Act provisions, which
require fishery managenent plans to:
(12) assess the type and amount of fish
caught and rel eased alive during
recreational fishing under catch and
rel ease fishery managenent prograns and the
nmortality of such fish, and include
conservation and managenent measures that,
to the extent practicable, mnimnm ze
nortality and ensure the extended survival
of such fish; [and]
(14) to the extent that rebuil ding plans or
ot her conservation and managenment neasures
whi ch reduce the overall harvest in a
fishery are necessary, allocate any harvest
restrictions or recovery benefits fairly
and equitably anong the commrerci al,
recreational, and charter fishing sectors
in the fishery.

16 U.S.C. 88 1853(a)(12), (14).

First, plaintiffs rely upon statistics which, they argue,
show that NMFS has not controll ed recreational fishing.
Second, plaintiffs argue that trip limts inpose unfair
burdens on commercial fishers, because their unused ABT quota
can be reallocated to other fishers, presumably recreational
fishers. Finally, plaintiffs rely upon NWS s statenent in
its final HMS FMP that, “[qg]uantitative estimtes of post-
rel ease nortality rates of sharks in rod and reel fisheries
are not currently available[.]” A R Vol. 8, Doc. 152a, ch.
3, at 216. Plaintiffs suggest that, wi thout this data, NWMFS

could not have m nim zed adverse econom c inmpacts upon
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commercial fishers, assessed recreational bycatch or allocated
harvest requirenments equitably, as the Magnuson-Stevens Act,
16 U.S.C. 88 1851(a)(8), 1853(a)(12), (14), requires.?°

Plaintiffs’ clains are not supported with record
evi dence, and their argunents ignore the rest of the National
St andards. Congress, while aware of the potential conflicts
anmong t he Magnuson- Stevens Act’s provisions, neverthel ess
“required the Secretary to exercise discretion and judgnment in

bal anci ng anong the conflicting national standards .

Al liance Against IFQs v. Brown, 84 F.3d 343, 350 (9th Cir.

1996) (Secretary’s approval of a plan which allocated benefits
to fishers who owned or | eased boats, to the detrinment of non-
owni ng crew nmenbers, did not violate the Magnuson- Stevens

Act), cert. denied, 520 U. S. 1185 (1997). Here, National

St andards Two and Five are particularly relevant. National
Standard Two requires the agency to base its regulations “upon
the best scientific information available.” 16 U S. C.

§ 1851(a)(2). NMFS has collected data for both recreational

20Def endant argued that plaintiffs failed to state a claim
under National Standard Eight, because plaintiffs’ “failed to
show how any adverse effects to fishing comunities were the
result of the unavailability of data on any particul ar sector
of the fishery.” (Def.’s Mem at 58.) | amnot required to
deci de defendant’s argunent, because the record does not
support plaintiffs’ chall enge under National Standard Ei ght,
as i s discussed bel ow.
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and commerci al fisheries through a variety of nethods,
depending on the particular fishery's characteristics. See
A.R. Vol. 36, Doc. Gl7, at 12.2! NMS has ongoing research to
determ ne post-release nortality anong commercial and
recreational fisheries. See AR Vol. 43, Doc. S76. At
present, however, NMFS need only base its determ nations upon
information available at the time of preparing the HMS FMP or
i npl ementing the regulations. See 50 C.F.R. 8 600.315(b)(2).

Nati onal Standard Five requires that “[c]onservation and
managenent neasures shall, where practicable, consider
efficiency in the utilization of fishery resources; except
that no such neasure shall have econom c allocation as its
sol e purpose.” 16 U . S.C. § 1851(a)(5). “National Standard
Five nakes it clear that ‘efficiency, though inportant, is
nei ther the sole nor primry objective of conservation and
managenent neasures.’ . . . Therefore, the fact that sone

inefficiencies may exist in a conservation and managenent

2lFor instance, NMFS collects comercial fishery ABT data
based on | anding reports and taggi ng done in dealer
transactions. See 50 C.F.R 88 635.5(b)(1), (2). NWMS cannot
collect simlar data on recreational fisheries, because they
cannot sell their ABT. Instead, NMFS inplenented a toll-free
reporting system (1-888-USA-TUNA) which recreational fishers
must use to report ABT |andings to the agency within 24 hours
of the landing. See 50 C.F.R 8 635.5(c); Mssachusetts
Audubon Soc’'y, 31 F. Supp.2d at 194-96 & n.1 (hol ding that
NMFS' s ABT tel ephone reporting systemwas not arbitrary and
capricious).
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system does not make the systeminconsistent with Nationa

Standard Five.” Connecticut v. Daley, 53 F. Supp.2d at 172

(quoting J.H Mles & Co., Inc. v. Brown, 910 F. Supp. 1138,

1154 (E.D. Va. 1995)). Even if plaintiffs could prove that a
data i nmbal ance caused commercial fishers to bear a

di sproportionate share of the econom c burden relative to
recreational fishers, “[t]he Secretary is allowed, under

[ Nati onal Standard Five], to sacrifice the interests of sone
groups of fishernmen, for the benefit as the Secretary sees it

of the fishery as a whole.” Alliance Against IFQs, 84 F.3d at

350.

Plaintiffs have not supported their assertions that NMFS
failed to m nim ze adverse econom c inpacts upon commerci al
fishers, assess recreational fishing characteristics or
al l ocate harvest requirenents equitably anong comercial and
recreational fishers. “Controlling precedent requires that a
pl an not be deened arbitrary and capricious, ‘[e]ven though
there may be sone discrimnatory inpact,’ if the regul ations
‘are tailored to solve a [fishery-related] problemand to
pronmote the conservation of [a fish species].’”” 1d. at 350

(quoting Alaska Factory Trawler Ass’'n v. Baldridge, 831 F.2d

1456, 1460 (9th Cir. 1987)). | cannot find that the

regulation is arbitrary or capricious, and plaintiff’s
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equi tabl e allocation clains under 16 U S.C. 88 1851(a)(8),
1853(a)(12), (14) nust fail.

F. | nternational Parity

Plaintiffs argue that NMFS vi ol ated the Magnuson- Stevens
Act’s international parity requirenent, 16 U.S. C.

8§ 1854(g)(1)(C), because the June Closure, pelagic shark
quot as and mandatory VMS costs effectively disadvantage
donestic fishers in relation to their foreign conpetitors.
(Pl's.” Mem at 35, 47-48, 63-64.) The Magnuson- Stevens Act
requires the Secretary to “evaluate the likely effects, if
any, of conservation and managenment nmeasures on participants
in the affected fisheries and mnimze, to the extent

practi cabl e, any di sadvantage to United States fishernen in
relation to foreign conpetitors.” 16 U S.C. 8§ 1854(g)(1)(C).
Because | have found that the VMS requirenents are not valid
under National Standards Seven and Eight, I will evaluate only
t he June Cl osure and pel agi ¢ shark quotas agai nst the
international parity provision.

Regarding the June closure, plaintiffs claimthat it
“fails to fairly and equitably allocate fishing privil eges
[under] 16 U.S.C. 8§ 1854(g)(1)(C.” (PI's.” Mem at 35.)
Nothing in the record supports plaintiffs’ conclusory

all egation. Plaintiffs have shown no evidence that the
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Secretary failed to evaluate the likely effects, if any, on
participants in the affected fisheries, or failed to mnim ze
any di sadvantage to plaintiffs in relation to foreign
conpetitors. Plaintiffs’ international parity argunent as to
the June Closure nust fail.

Plaintiffs assert that in inplenmenting the pelagic shark
quot as, NMFS di sadvant aged donestic fishers relative to their
foreign conpetitors without sufficient justification.
Plaintiffs, however, failed to provide any evidence to show
that they in fact woul d be di sadvantaged relative to their
foreign conpetitors. Rather, they argue that NMFS viol at ed
the international parity requirenent because “no other country
is attenpting to inpose regul ations specifically designed to
i npede their pelagic longline fishermen's ability to survive
economcally.” (Pls.” Mem at 48.)

Def endant contends that the conservation benefits from
enforced quotas justify any potential disadvantages inposed
upon donestic fishers. The record denobnstrates that NMFS
i mpl enrented the bl ue shark quota and the porbeagle shark
subquota to provide conservation benefits and prevent
overfishing. See AR Vol. 8, Doc. 152a, ch. 1, at 27, ch. 2,
at 70 & ch. 6, at 59; A R Vol. 33, Doc. E54, at 37. | cannot

second-guess NVMFS's justifications; it may strike a regul ation
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only if rational justifications are |acking. See Motor

Vehicle Mrs. Ass’'n, Inc., 463 U S. at 43; Citizens to

Preserve Overton Park, Inc., 401 U S. at 416. “Merely because

[certain species] are also harvested beyond [United States
waters] is no reason why the Secretary should not regul ate
themw thin the bounds of his authority under the [Magnuson-
Stevens] Act. \When Congress passed the Magnuson Act it was
wel | aware of the existence of international fishery
managenent agreenents, especially . . . the Internationa

Convention for the Conservation of Atlantic Tunas [| CCAT].”

Nati onal Fisheries Inst. v. Msbacher, 732 F. Supp. at 221,

cited in Southern Ofshore Fishing Ass’'n v. Daley, 995

F. Supp. 1411, 1428 (M D. Fla. 1998) (Congress did not intend
the Secretary “to suspend his conservati on and nanagenent
obl i gati ons whenever fish stocks becone lethally subject to
both foreign and donmestic harvest”).

NMFS has set forth sufficient conservation benefits from
t he pelagic shark quotas. Plaintiffs have not shown any
specific di sadvantages that they would suffer in relation to
foreign conpetition. The pelagic shark quotas do not violate

section 1854(g)(1)(C of the Magnuson-Stevens Act.

G The Regul atory Flexibility Act
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contested regul ati ons

violate the RFA, as anended by the SBREFA, which directs

agencies to evaluate the effect that

on smal |

busi ness entities. See 5 U S.C. 88 601-12.

pronmul gating a proposed new regul ation in the Federal

Regi st er,

agencies are directed to performan Initial

new regul ations w ||

When

have

Regul atory Flexibility Analysis (“IRFA’) discussing the new

rule’ s inmpact on small entities. The |IRFA nmust contain the

foll ow ng information:

(b) (1) a description of the reasons why
action by the agency is being considered;

(2) a succinct statenment of the
obj ectives of, and | egal basis for, the
proposed rul e;

(3) a description of and, where
feasi ble, an estimate of the nunber of
smal | entities to which the proposed rule

w il apply;

(4) a description of the projected
reporting, recordkeepi ng and ot her
conpliance requirenents of the proposed
rule, including an estimate of the cl asses
of small entities which will be subject to
the requirement and the type of
pr of essi onal skills necessary for
preparation of the report or record,

(5) an identification, to the extent
practicable, of all relevant Federal rules
whi ch may duplicate, overlap or conflict
with the proposed rule.

(c) . . . a description of any significant
alternatives to the proposed rule which
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acconmplish the stated objectives of
appl i cabl e statutes and which m nimze any
significant econom c inpact of the proposed
rule on small entities. Consistent with

t he stated objectives of applicable
statutes, the analysis shall discuss
significant alternatives such as—-

(1) the establishnent of differing
conpliance or reporting requirenments or
timetables that take into account the
resources available to snall entities;

(2) the clarification, consolidation,
or sinplification of conpliance and
reporting requirenents under the rule for
such small entities;

(3) the use of performance rather than
desi gn standards; and

(4) an exenption from coverage of the
rule, or any part thereof, for such smal
entities.

5 US.C. 8 603. In addition, when an agency pronul gates a
final rule, it nust performa Final Regulatory Flexibility
Anal ysis (“FRFA”), which nust contain:

(1) a succinct statenent of the need for,
and objectives of, the rule;

(2) a summary of the significant issues

rai sed by the public coments in response
to the initial regulatory flexibility

anal ysis, a summry of the assessnment of

t he agency of such issues, and a statenment
of any changes made in the proposed rule as
a result of such coments;

(3) a description of and an estimate of the
nunber of small entities to which the rule
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w Il apply or an explanation of why no such
estimate is avail abl e;

(4) a description of the projected
reporting, recordkeeping and ot her
conpliance requirenents of the rule,
including an estinmate of the classes of
smal | entities which will be subject to the
requi rement and the type of professional
skills necessary for preparation of the
report or record; and

(5) a description of the steps the agency
has taken to m nim ze the significant
econom c inpact on small entities
consistent with the stated objectives of
applicable statutes, including a statenent
of the factual, policy, and | egal reasons
for selecting the alternative adopted in
the final rule and why each one of the
other significant alternatives to the rule
consi dered by the agency which affect the
i npact on small entities was rejected.

5 US.C § 604.

The RFA's requirenents “do not alter in any manner
st andards ot herw se applicable by |law to agency action.” 5
U S.C. 8 606. The standard of reviewis the sane as that
under the APA -- a court reviews the FRFA for arbitrary and
capricious action. 5 U S. C. § 611(a)(2). A review ng court
may remand a rule to the agency for failure to conply with the

RFA. 5 U.S.C. § 611(a)(4)(A).2

22The RFA provides for judicial review of an agency’s
conpliance with the FRFA requirenments but not of an agency’s
conpliance with the I RFA requirenents. See 5 U.S.C.
88 611(a)(1l), (2); Allied Local & Regional Mrs. Caucus, 215
F.3d at 78-79.
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As an initial matter, plaintiffs argue that “NMFS neither
prepared an | RFA, took coments on the |IRFA, or prepared an
FRFA for its: (1) inposition of pelagic shark quotas, and
(2) maintenance of the ABT trip limt.” (Pls.” Mem at 73.)
The record shows, however, that NMFS prepared |IRFAs for the
pel agi ¢ shark quotas and the trip limts, which are included
in the Draft HMS FMP and its separate “Bluefin Tuna Addendum”
See AR Vol. 5, Doc. 79b, ch. 7, 8 A R Vol. 7, Doc. 125.
NMFS al so prepared an FRFA for the pelagic shark quotas and
ABT trip limts. See AR Vol. 9, Doc. 152b, ch. 7.

The FRFA incorporates the IRFA's comments and responses
regarding all of the challenged regulations. See AR Vol. 9,
Doc. 152b, ch.7, at 45. NMS also performed an econoni c
i npact analysis for the pelagic shark quotas and ABT trip
limts in its Final Regulatory |Inpact Review, which is
included within the same HVS FMP volunme as its FRFA. See A R
Vol . 9, Doc. 152b, ch. 7. There is nothing inproper about the
pl acenment of NMFS' s anal yses; an agency may performits | RFA
and FRFA in connection with any other regul atory analysis
required by law, so long as the required subjects are

addressed. See 5 U.S.C. 88 605(a)-(c); see also Associ ated

Fisheries of Maine v. Daley, 127 F.3d 104, 115 (1st Cir. 1997)

(“To disregard [an] otherw se conpliant analysis sinply
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because it is not ensconced in a specific format woul d be
i nconsi stent both with the RFA's explicit authorization to
avoi d duplicative or unnecessary analyses . . . and with the
| egi sl ative concession that an agency ‘nmay incorporate in a
[ RFA] any data or analysis contained in any other inpact
statenment or analysis required by law ").

Specifically, plaintiffs argue that, because NMFS fail ed
to define a relevant universe of fishers who depend on revenue
from pel agi ¢ sharks and ABT, NMFS did not performvalid RFAs
for the pelagic shark quotas and the ABT trip limt
regul ations. Plaintiffs also argue that NMFS, in conducting
its RFA as to the VMS regulation, failed to consider the VMS
regulation’s full econom c inpact on fishers. Finally,
plaintiffs argue that NMFS did not address potenti al
alternatives to either the VMS requirenents, the ABT trip
limts, the June closure or the pelagic shark quotas.

1. The Rel evant Snmall Business Entity Universe

Plaintiffs argue that NMFS failed to define a rel evant
uni verse of fishers who depend on revenue from pel agi ¢ sharks
or ABT, and therefore could not have performed adequate RFA
anal yses for either the pelagic shark quotas or ABT trip limt

regul ati ons.



- 61 -

The RFA states that “the term ‘small business’ has the
sane neaning as the term ‘small business concern’ under
section 3 of the Small Business Act, . . .~
5 US.C 8 601(3). The relevant section of the Small Business
Act defines “small business concern” as “one which is
i ndependently owned and operated and which is not dom nant in
its field of operation . . . .” 15 U S.C. §8 632(a)(1l). The
agency “may specify detailed definitions or standards by which
a business concern may be determned to be a small business
concern for the purposes of this chapter or any other Act.”

15 U.S.C. 8 632(a)(2)(A). NMS considered independently owned
and operated pelagic longline fishers and their vessels as
“smal | busi ness entities” for purposes of the Magnuson- Stevens
Act. This was not unreasonabl e.

Plaintiffs maintain that “NMFS' s only RFA anal yses
relating to shark managenment neasures enploy as a universe for
determ ni ng i npact under the RFA the full universe of al
fishermen who either had a permit to catch any kind of shark
or caught any kind of shark (large coastal, snmall coastal, or
pelagic).” (Pls.”s Mem at 75 (citing AR Vol. 5, Doc. 79b,
ch. 7, at 64-65).) Plaintiffs contend that neither subgroup
conpri ses the universe affected by the shark quotas. Finally,

plaintiffs point out that NMFS did not consider the inpact of
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requiring fishers to count dead pel agic shark di scards agai nst
overall shark quotas which include both pelagic and | arge
coastal sharks.

NMFS, however, identified several possible universes that
could be affected by the shark quotas and eval uated the
i npacts upon each universe. First, NMFS analyzed the
potential inpacts upon all permt holders in a particular
fishery. Then NMFS narrowed this universe into two snaller
uni verses: (1) permt holders who caught at | east one shark in
1997; and (2) permt holders who caught at | east one shark in
1997 and qualified for “limted access” permts, nanely, those
fishers who depend on particular shark fisheries for their
l'ivelihoods. See AR Vol. 9, Doc. 152b, ch. 7, at 29-30; see
also AR Vol. 8, Doc. 152a, ch. 4, at 6-7. As defendant
points out, limting the universe to fishers who catch only
pel agi ¢ sharks woul d be unreasonable, if not inpossible.
Pel agic longline fishers catch both pelagic and | arge coast al
sharks, since, pursuant to 50 C.F.R § 635.4(e), shark permts
al l ow hol ders to catch pelagic, |large coastal and small
coastal sharks. Therefore, it would be nearly inpossible for
NMFS to identify a universe of fishers who catch only pel agic
sharks. It is not even clear whether such a universe exists.

Def endant properly identified several relevant universes of
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fishers who depend on revenue from pel agi ¢ sharks, and
def endant eval uated the inpact of the pelagic shark quotas
upon these groups as the RFA requires.

Plaintiffs assert that, while “[t]he [ABT] trip limt
applies only to pelagic longline fishernmen, . . . none of the
uni verses NMFS used in its RFA anal yses are conprised of only
pel agic longline fishernmen.” (Pls.” Mem at 77 (citing AR
Vol . 5, Doc. 79b, ch. 7, at 44).) As with the pelagic shark
quotas, NMFS sufficiently identified several possible
uni verses that could be affected by the ABT trip limts and
eval uated the inpacts upon each universe. That is, NMFS
anal yzed the potential inpacts upon all permt holders in a
particular fishery. Then NMFS narrowed this universe into two
smal | er universes: (1) permt holders who caught at | east one
ABT in 1997; and (2) permt holders who caught at |east one
ABT in 1997 and qualified for “limted access” permts. See
AR Vol. 9, Doc. 152b, ch. 7, at 29-30; see also AR Vol. 8,
Doc. 152a, ch. 4, at 6-7. Thus, defendant properly identified
several relevant universes of fishers who depend on revenue
from ABT, and defendant evaluated the inpact of the ABT trip
[imts upon these groups as the RFA requires. See A R Vol.

7, Doc. 125; AR Vol. 9, Doc. 152b, ch. 7.

2. The Pel agi ¢ Shark Quota and VMS Requi r ement
| npacts on Fishers
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Plaintiffs contend that NMFS i nproperly concl uded that
t he pel agi c shark quotas and VMS requirenments woul d have no
significant inpact on pelagic longline fishers. Both parties
spent a good deal of tinme discussing the appropriate nmeasure
for determ ni ng whether the pelagic shark quotas’ had
“significant”?® inpacts. Their disputed neasures are
irrel evant, because defendant fully recogni zed that the
pel agi ¢ shark quotas may have a “significant econom c inpact”
on a “significant nunmber” of pelagic longline fishers. See
A.R Vol. 5, Doc. 79b, ch. 7, at 71. In fact, defendant went
on to conclude that the degree of the econom c inpact would
depend upon whether fishers decreased their dead bl ue shark
di scards. See AR Vol. 8, Doc. 152a, ch. 3, at 92-93, 106.
Plaintiffs further enphasize that the inpacts are
particul arly severe because of the requirenent to count dead
di scards agai nst the applicable fishery's quotas. Yet this
requi renment only furthers the primary conservati on purpose of
NMFS' s shark quotas and acts to prevent overfishing as the

Magnuson- St evens Act requires. See 16 U S.C. 8§ 1851(a)(1).

2A regulation’s inpact is “significant” if it causes a
five percent (5% decrease in gross revenues for twenty
percent (20% or nore of the affected universe. See A R Vol.
5, Doc. 79b, ch. 7, at 41.
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The RFA requirenments cannot override the Magnuson- Stevens
Act’s mandate. See 5 U.S.C. § 606.

Second, as to the VMS requirenments, plaintiffs argue that
t he FRFA “does not even acknow edge the potential that the
[ VM5] nmeasure may add a cost of capital conpliance that could
render it unecononic for certain pelagic longline vessels to
remain in operation.” (Pls.” Mem at 79 (citing AR Vol. 9,
Doc. 152b, ch. 7, at 33-34).) This is incorrect. NWMS
recogni zed that, given “the difficult financial situation for
nost | ongline vessels, it is likely that the increased capital
costs of conpliance with the requirenent for a vesse
nmonitoring system woul d have a significant econom c inpact on
fishing entities.” A R Vol. 9, 152b, ch. 7, at 34.

3. Alternatives to the ABT Trip Limts, June
Cl osure, Pelagic Shark Quotas and VMS
Requi renment s
Plaintiffs claimthat NMFS failed to conplete a valid RFA
anal ysis, because NMFS did not consider alternatives that
woul d | essen the regul ations’ econom c inmpacts on fishers.
First, as to the ABT trip [imts and the June cl osure,
plaintiffs assert that NMFS ignored the alternative to “rel ax

the triplimt.” (Pls.” Mem at 80.) This alternative,

plaintiffs argue, also elimnates the need for the June
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cl osure, because relaxing the trip limts would sufficiently
reduce dead ABT discards. (ld.)

To the contrary, NMFS considered the inpacts of relaxing
and restricting the current trip limts. See AR Vol. 7,
Doc. 125, ch. 2, at 50-52; AR Vol. 9, Doc. 152b, ch. 7, at
16. NMFS deci ded agai nst changing the limts in either
direction, because relaxing the limts could create an
incentive for fishers to target ABT, and restricting the
l[imts could increase bycatch. See AR Vol. 9, Doc. 152b,
ch. 7, at 16. Accordingly, NWMFS found that changing the trip
l[imts could not serve as an alternative to the June closure.
See AR Vol. 7, Doc. 125. Further, defendant consi dered and
adopted an alternative to their initial proposed closure,
reducing the closure’ s size based in part on plaintiffs’
comments. See AR Vol. 7, Doc. 125; AR Vol. 8, Doc. 152a,
ch. 3, at 227-243; A.R Doc. Vol. 40, Doc. Gl41, at 3.

Second, as to the pelagic shark quotas, plaintiffs claim
that “NMFS failed to rationally consider the status quo as an
alternative to the new pel agi c shark nmeasures the HVMS FMP
i npl emented.” (Pls.” Mem at 81.) Plaintiffs are incorrect.
NMFS di d consider the status quo as an alternative, but
rejected it “because of concerns regarding the sustainability

of current fishing nortality rates and the potential for
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fishing effort on those species known to have |limted capacity
to withstand fishing pressure (e.g., porbeagle sharks).” AR
Vol . 8, 152a, ch. 3, at 93-94, 107-08.

Third, as to the VMS requirenents, plaintiffs claimthat
NMFS “did not consider conformng its VMS programto the | CCAT
recommendati on, inplementing a VMS programsinmlar to the one
it enployed for the Hawaiian pelagic longline fleet in which
t he Agency defrayed certain VMS rel ated costs, or tailoring
the VMS requirenent to the stated need for the requirenment in
the first place (enforcenment of closed areas).” (Pls.” Mem
at 79.) \Wiile NMFS clearly did not give in-depth
consideration to every alternative, the RFA requires only that
agenci es consider alternatives that would “acconplish the
st at ed objectives” of the Magnuson-Stevens Act. 5 U.S. C.

8§ 604(a)(5); see also Grand Canyon Air Tour Coalition v. FAA

154 F.3d 455, 470-71 (D.C. Cir. 1998) (FAA satisfied RFA
requirenents “to denonstrate a rational decisionnmaki ng process
[ by] respond[ing] to relevant conmments and consi der[i ng]
reasonabl e alternatives”). NWS fulfilled the RFA's

requi renments by responding to relevant coments, adopting
alternative regulations that allowed fishers to install |ess

expensive types of VMS equi pnment and consi dering (though not



- 68 -
necessarily adopting) other reasonable alternatives. See A R
Vol . 9, Doc. 152b, ch. 7, at 34 & App. VIII, at 55, 62.2%
| V. Concl usion

Based on the evidence in the adm nistrative record, the
ABT trip limt, June Closure and pel agi c shark quota
regul ati ons are consistent with the Magnuson-Stevens Act, 16
U S.C. 88 1851(a)(1), (2), (7)-(9), 1853(a)(12), (14),
1854(g)(1)(C). The Secretary duly considered plaintiffs’
argunments and comments, but acted within his discretion when
he pronul gated these final rules. Further, the ABT trip
limt, June Closure, pelagic shark quota and VMS requirenents
are consistent with the Regulatory Flexibility Act, 5 U S.C
88 604(a)(2)-(5).

There i s inadequate evidence in the record, however, to
support the VMS regul ati on under National Standards Seven and
Ei ght of the Magnuson-Stevens Act, 16 U.S.C. 88 1851(a)(7),
(8). The Secretary failed to set forth a rational connection
bet ween the factual record and the choice to inpose a bl anket
VMS requirenent on all pelagic |longline fishers, regardl ess of

whet her they are geographically |ocated near a tine/area

24Def endants stated at the notions hearing that NVMFS s
subsi di zati on of VMS equi pnent for the Hawaiian fleet was part
of a pilot program and did not exenplify a viable alternative
in the long term
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cl osure where the VMS unit would provide a conservation

benefit. See Motor Vehicle Mrs. Ass’'n, Inc., 463 U. S. at 43.

Accordingly, I will: (1) grant defendant’s notion for
sunmary judgnment on Counts One, Two, Five, Six, Seven and
Ni ne?® of the Anmended Conpl aint and deny plaintiffs’ notion for
sunmary judgnment as to those counts; (2) grant plaintiffs’
nmotion for summary judgnent on Count Three and deny
def endant’ s notion for sunmary judgnent on Count Three;
(3) grant defendant’s notion for summary judgment on Count
Four regarding the ABT per-trip landing limt, 50 C.F.R
8 635.23(f), the closure of certain fishing areas during the
nonth of June, 50 C.F. R 8§ 635.21(c)(2), quotas for blue
shar ks and subquotas for porbeagle sharks, 50 C F. R
8§ 635.27(b), and failure to collect data, and deny plaintiffs’
motion for summary judgnent on those issues; (4) grant
plaintiffs’ notion for summary judgnment on Count Four
regardi ng the mandatory VMS requirenents, 50 C F. R 8 635. 69,
and deny defendant’s notion for sumary judgnment on Count Four
regardi ng the mandatory VMS requirenents. | will remand the
agency’s VMsS deternmi nations to the Secretary with instructions

to undertake further consideration of the scope of the VMS

2Pl aintiffs elected not to pursue Count Eight of their
Complaint. (Pls.” Mem Supp. Summ J. at 4 n.1.)
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requirenents in light of any attendant rel evant conservation
benefits. An Order consistent with this Opinion is being

i ssued today.

SIGNED this day of Septenber, 2000.

RI CHARD W ROBERTS
United States District Judge



