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VEMORANDUM OPI NI ON

Now before the Court is the defendant’s notion for judgnent on
t he pleadings or for summary judgnment. The plaintiff, a white nale,
all eges that he was several tinmes denied a promotion by the
defendant’s affirmative action policies. The plaintiff opposes the
def endant’ s notion and noves for imediate | eave to commence
di scovery. After a full consideration of the parties’ nenoranda and
the applicable law, the Court GRANTS in part and DENIES in part the

def endant’s noti on.

BACKGROUND
Li eut enant Col onel Arthur MIler serves in the United States
Arny Reserve on the retired list. For four consecutive years (1992-
1995), he applied for a pronotion to the rank of colonel. In each

year, the Arnmy’s Order of Merit Board (“Merit Board”) denied hima
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promotion. LTC MIler alleges that his failure to be pronoted was
caused by the Merit Board' s “giving of special consideration to

m norities and wonen.” Conplaint for MIller, Dec, 23, 1999, at { 20.

The Arny clainms that it is entitled to judgnent on the
pl eadi ngs, or in the alternative, to sunmary judgnment. Specifically,
the Arnmy argues that M Il er does not have standing to pursue his
claim since he would not have received a pronotion even in the
absence of the equal opportunity policies. As well, the Arny argues
that the application of the equal opportunity policies in question

did not put himon an unequal footing with other candi dates.

ANALYSI S

1. The Plaintiff’'s ClaimBased on the Arny’s Equal Opportunity
Pol i cy

The Court finds that the plaintiff’'s conplaint states a claim
for which relief can be granted and therefore denies the defendant’s
notion for judgnment on the pleadings.

It is axiomatic in the era of notice pleading that a plaintiff
need only provide “a short, plain statement of the clain’ such that
“the defendant [will have] fair notice of what the plaintiff's claim
is and the grounds upon which it rests.” Sparrow v. United Air

Li nes, Inc., 216 F.3d 1111, (D.C. Cir. 2000) (quoting Fed. R Civ.



P. 8(a)); see also Conley v. G bson, 355 U. S. 41, 45-46 (1957).

Thus, a conplaint “need not plead |law or match facts to every el enent

of a legal theory.” Krieger v. Fadely, 211 F.3d 134, 136 (D.C. Cir.

2000) (quoting Bennett v. Schm dt, 153 F.3d 516, 518 (7th Cir.1998));

see al so Cari bbean Broad. Sys., Ltd. v. Cable & Wreless P.L.C., 148

F.3d 1080, 1086 (D.C.Cir.1998) ("[A] plaintiff need not allege al

the facts necessary to prove its claim"); Atchinson v. District of

Col unmbia, 73 F.3d 418, 421-22 (D.C.Cir.1996) ("A conplaint ... need

not allege all that a plaintiff nust eventually prove.”).

As Judge Easterbrook put it in the enploynment discrimnation context:
Because racial discrimnation in enploynent is "a claimupon
which relief can be granted,'.... 'l was turned down for a job
because of ny race' is all a conplaint has to say to survive a
nmotion to dism ss under Rule 12(b)(6).

Sparrow, 216 F.3d at 1114 (quoting Bennett, 153 F.3d at 518).

The Court finds that the plaintiff has met this m ninal

t hreshol d. Racial and gender discrimnation in pronotion are, of

course, clainms “upon which relief can be granted,” and the

plaintiff’'s statenent that the defendant’s racial and gender

preferences denied hima pronmotion thus squarely states a claim?

1 The Court is not oblivious to the defendant’s affidavits
suggesting that the plaintiff |acked sufficient qualifications to be
pronmot ed, regardl ess of the equal opportunity policy. Wile the
def endant correctly cites the rule that a Court may rule on the
pl eadi ngs wi t hout all ow ng discovery, the plaintiff fails cite the
wel | - known corollary to this rule: the decision to delay judgnent on
the nmerits and order discovery is conmmtted to the “sound discretion
of the district court judge.” Wiite v. Fraternal Order of Police,
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I11. The Plaintiff’s Claimfor an Injunction Enjoining the Arny from
Practicing its Equal Opportunity Policy

Al t hough the Court finds that the plaintiff properly states a
claim the Court nonetheless finds that the plaintiff |acks standing
to seek a prospective injunction. Accordingly, the claimfor this
relief nust be dism ssed.

To have standing, a plaintiff nust show

(1) injury in fact, by which we nmean an invasion of a legally

protected interest that is (a) concrete and particul arized, and

(b) actual or imm nent, not conjectural or hypothetical; (2) a

causal relationship between the injury and the chall enged

conduct, by which we nean the injury fairly can be traced to
the chall enged action of the defendant and has not resulted
fromthe i ndependent action of some third party not before the
court; . . . and (3) a likelihood that the injury will be
redressed by a favorabl e decision.
Nort heastern Fla. Chapter of the Associated Gen. Contractors of Am
v. City of Jacksonville, 508 U S. 656, 663 (1993) (citations and
internal quotation marks omtted) (analyzing a plaintiff's standing
in an equal protection challenge to an affirmative action program;
see also Friends of the Earth, Inc. v. Laidlaw Environnental Servs.
528 U. S. 167, 189 (2000).

The third factor, the |likelihood of redress, takes on a

slightly varied formwhen a party is seeking prospective relief. As

909 F.2d 512, 517 (D.C.Cir.1990). The Court finds that a period of
di scovery is necessary in this instance to further elucidate the
essential issues of this case. |If, as the defendant clains, the
essential issues are uncontroverted, a period of discovery will not
unduly delay the final disposition of the case.
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the Suprene Court has stated, “[i]n a |lawsuit brought to force
conpliance, it is the plaintiff's burden to establish standing by
denonstrating that, if unchecked by the litigation, the defendant's
al l egedly wongful behavior will |ikely occur or continue, and that

the '"threatened injury is certainly inpending. Friends of the
Earth, 528 U. S. at 190 (quoting Whitnore v. Arkansas, 495 U S. 149,
158 (1990)). Thus, in Los Angeles v. Lyons, 461 U. S. 95, 105-110
(1983), the Suprene Court held that a plaintiff |acked standing to
seek an injunction against a policy sanctioning police choke-hol ds
because he could not "credibly allege that he faced a realistic
threat arising fromthe policy." Friends of the Earth, 528 U. S. at
190 (summarizing the holding in Lyons).

Agai nst this backdrop of precedent, it is clear that the
plaintiff |acks standing to pursue the prospective relief he has
sought. The facts are clear that the plaintiff retired from active
duty on October 31, 1997. Because he is therefore no | onger subject
to the Arnmy's pronotion policies, there is no possibility that a
"threatened injury is certainly inmpending." If the Arny were to re-
institute the disputed policy at sonme point, the plaintiff would not
be harnmed in any way outside of his “ideological interest,” a harm
t hat has | ong been recognized as insufficient for standing.

Al buquer que I ndian Rights v.Lujan, 930 F.2d 49, 55 (D.C. Cir. 1991).

Thus, the plaintiff's claimfor forward-Iooking relief nust be
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di sm ssed under Federal Rule of Civil Procedure 12(b)(1) because he
| acks standing sufficient for this Court to have jurisdiction over

his claim

V. The Plaintiff’s ABCVMR Cl ai m

The plaintiff clains that the Arny Board for the Correction of
Mlitary Records (“ABCVR’) acted arbitrarily and capriciously in
denying his request for a correction of his mlitary records. The
ABCMR found that there was no evidence show ng that the plaintiff was
di scrim nated agai nst in any way.

The Court expresses no view at this tinme on the nerits of the
plaintiff’s ABCMR claim Although the ABCMR has broad discretion to
decide the requests in front of it as it sees fit, it does not have
di scretion to act contrary to the Fifth Anmendnent. It would
obvi ously be an abuse of discretion for the ABCMR to affirma Merit
Board decision that was made in violation of the Fifth Amendnment.
Thus, because the constitutionality of the Merit Board's policy and
practices have yet to be determ ned, the Court cannot rule on the

| awf ul ness of the ABCMR s deci si on.

CONCLUSI ON

In summary, the Court finds that the plaintiff has stated a
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cl ai mupon which relief can be granted, except with regard to his
claimfor prospective injunctive relief. An order consistent with

t hi s Menorandum Opi ni on shall issue this date.

Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE



