UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: VITAMINS ANTITRUST
LITIGATION,

Misc. No. 99-197 (TFH)

This Document Applies To:
All Actions.

Nt N N N N N N N N’

MEMORIALIZING OPINION — Re: Final Approval of Settlement

In accordance with the Court’s March 28, 2000 bench opinion, this Court will grant class
plantiffs motion for fina gpprova of the dass action Settlement Agreement (“ Settlement” or
“Agreement”) and will deny the Tyson plaintiffs' renewed motion for leave to intervene and the
additiond opt-outs motion for leave to intervene. The Court will so grant gpprova of the Settlement
plan of digtribution.

I. BACKGROUND

Class plantiffs counsd initiated their investigation into the bulk vitamin industry in 1997. Co-
lead Dedl. 15. In March 1998, the first complaint on behalf of aclass of direct purchasers of vitamins
was filed, aleging that as early as 1990, and continuing into 1998, the world' s largest manufacturers of
vitamins, vitamin premixes and other bulk vitamin products had conspired to fix prices, dlocate
markets, and engage in other illega conduct with respect to vitamin products, in violation of section 1 of
the Sherman Act, 15U.S.C. 8 1. Id. §16. In March 1999, the Antitrust Division of the United States
Department of Justice announced the firgt antitrust guilty pleasin thisindustry. 1d. 21. Infollowing

months, severa more guilty pleas followed. Settlement negotiations began in May, 1999, before the



public announcement of the guilty pleas of F. Hoffman-La Roche and BASF AG. |d. 127. Settlement
negotiationsintengfied over the summer and continued through most of the fal.

On November 3, 1999, class plaintiffs presented the Court with the Settlement Agreement,
aong with their motion seeking preliminary gpprovd of this Settlement. The Court set a hearing for
preliminary gpprova on November 22, 1999. On November 12, 1999, severd direct action plaintiffs
filed motions to intervene for the limited purpose of objecting to the MFN clause. On November 22,
1999, the Court heard arguments on behdf of class plantiffs motion for preliminary gpprovad and the
direct action plaintiffsS motions to intervene to strike the MFN clause. On November 23, 1999, the
Court denied the pending motions to intervene, permitted the opt-outs to participate as amicus curiae in
the final approva hearing, preiminarily gpproved the class Settlement, conditionally certified the
Vitamins Products and Choline Chloride classes, authorized the form and manner of class notice, and
scheduled a Rule 23(€e) hearing on the fairness of the Settlement for March 28, 2000.

I1. DISCUSSION
A. Standard for Final Approval of a Class Action Settlement

Pending before the Court is class plaintiffs Motion for Find Approva of the Settlement.! Fed.
R. Civ. P. 23(e) provides that:

A dass action shdl not be dismissed or compromised without the
approva of the court, and notice of the proposed dismissa or

compromise shdl be given to dl members of the classin such
manner as the court directs.

! The Settling defendants filed a memorandum in support of the class plaintiffs Motion
for Find Approva on March 22, 2000.
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Approva of aproposed class action settlement is within the discretion of the court. United

Satesv. Didrict of Columbia, 933 F.Supp. 42, 47 (D.D.C. 1996). “In determining whether a

settlement should be approved, the court must decide whether it is fair, reasonable, and adequate under
the circumstances and whether the interests of the class as awhole are being served if thelitigation is
resolved by the settlement rather than pursued.” Manua For Complex Litigation, Third, § 30.42 at
p.264 (1999). Although settlement is favored, court review must not be perfunctory. 1d.

Thereisno sngle, obligatory test in this Circuit for determining whether the proposed settlement

of aclass action should be approved under Rule 23(e). Pigford v. Glickman, 185 F.R.D. 82, 98

(D.D.C. 1999). Instead, courts consider the facts and circumstances of each case, ascertain the
factors that are most relevant in the circumstances and exercise their discretion in deciding whether the
proposed settlement is “fair, adequate, and reasonable.” 1d. Severd factorsthat have been examined
by courtsin this Circuit in determining whether to gpprove settlementsin class actions include: (1)
whether the settlement is the result of arm’ s-length bargaining,

(2) the terms of the settlement in relation to the strength of plaintiffs case; (3) the Status of the litigation
a the time of settlement; (4) the reaction of the class;, and (5) the opinion of experienced counsd. See

Stewart v. Rubin, 948 F.Supp. 1077, 1087 (D.D.C. 1996), &f'd, 124 F.3d 1309 (D.C. Cir. 1997);

Thomasv. Albright, 139 F.3d 227, 230-33 (D.C. Cir. 1998); Fgford, 185 F.R.D. at 98-101; Inre

National Student Marketing Litig., 68 F.R.D. 151, 155 (D.D.C. 1974), Osher v. SCA Redlty |, 945

F.Supp. 298, 304 (D.D.C. 1996)
Theinquiry is perhaps best stated in the recent decison by Judge Ziegler, gpproving certain

partid settlementsin In re Hat Glass Antitrust Litig.: “ The test is whether the settlement is adequate and
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reasonable and not whether a better settlement is conceivable.” Inre Hat Glass Antitrust Litig., slip op.

a 6 (W.D. Pa Feb. 9, 2000). Asdated in the Manua for Complex Litigation, Third, a*“presumption
of fairness, adequacy, and reasonableness may attach to a class settlement reached in arm’slength
negotiations between experienced, capable counsd after meaningful discovery.” 1d. § 30.42.
B. The Settlement Agreement

The Settlement Agreement before this Court achieves for the class arecovery of gpproximately
18 to 20 percent of the dollar vaue of the class purchases of the affected vitamins from the Settling
defendants. This Settlement, which had amaximum dollar recovery of $1.05 hillion, will fully and findly
resolve the clams of more than 3,900 class members and will result in adigtribution of approximately
$325 miillior?. In addition, the class Settlement has aso resulted in gpproximately 35 settlements with
opt-out plaintiffs representing more than $700 million in purchases of vitamin products from Settling
defendants. The Settlement is unprecedented for many reasons.  the percentage rate on which the
Agreement is predicated isin the highest tier of settlements for price-fixing class actions, the totd dollar
vaueto the classis the largest settlement of a price-fixing class action; the Settlement isatotdly cash

settlement and cdlls for immediate payment by defendants; the Agreement was reached a ardatively

2 In addition, the Settlement calls for cash payment to the Choline Chloride class of
between $5 and $25 miillion. This Choline Chloride Settlement is solly with BASF AG
and leaves the class's clams with respect to Choline Chloride against the other
defendantsintact. BASF sinitid cash payment of $5 million will not be reduced asa
result of exclusons from the class; if class plaintiffs are unable to recover from the other
Choaline Chloride defendants an amount equa to that part of $20 million which
represents the percentage of purchases by class members remaining in the Choline
Chloride Settlement class, BASF must pay the difference to the class. There have been
no objections, from class members or opt-outs, to the Choline Chloride Settlement.
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early sagein the litigation; the class purchases from non-settling defendants remain in the case asto the
non-settling defendants; the release of claims does not cover foreign sdes of vitamins or indirect
purchaser clams; the Settlement contains a provison for three-year injunctive relief barring future
collusive behavior by these defendants; the Agreement contains a most-favored-nations clause (*MFN
clause”’) with atwo-year duration; and the Settlement provides for a separate fund for attorneys’ fees’.

The MFN clause, which is the subject of al objectionsto this Settlement, lasts until the earlier
of (i) November 3, 2001 (two years after the Settlement Agreement was executed); (i) the date of a
find pretrid order in an opt-out plaintiff’s action; or (i) 30 days prior to atrid date in an opt-out
plantiff’ saction. Settl. Agr. 122(g). The MFN clause contains two exceptions: (i) an opt-out plaintiff
may settle with a Settling defendant, as many have aready done, at the same or alesser settlement
percentage than the percentage at which the particular defendant settled with the Vitamin Products class
(i.e. 18-20 percent), plus up to 17.65 percent for attorneys fees (Settl. Agr. 122(c), (e)); and (ii) a
larger payment to an opt-out plaintiff does not trigger the MFN if it is determined that the opt-out
plantiff isan amateridly different Stuation from class members, a determination with which dass
plantiffsS counsd must concur. Id. 1 22(e).

This Court finds that the Settlement in this case is the product of extensve arm’s length
negotiations by experienced counsd, undertaken in good faith, and after subgtantia factud investigation

and legd andyss. Moreover, given the subgtantia risks inherent in every litigation and the benefits to

3 The separate fund for attorneys fees provides the class with greater certainty as to what
each class member would receive from the Settlement, because the amount that class
plaintiffs receive is not reduced by the award of attorneys’ fees.
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the classin achieving an early resolution to this dispute, the Court finds that the terms of the Agreement
arefar in relation to the strength of the plaintiffs case. Plaintiffs expert economist Dr. Beyer has
submitted a detailed affidavit summarizing hisinvestigation, saigtica andyss and opinion with respect
to the probable range of damages that would be presented to ajury if plantiffs clams had goneto trid;
and the Settlement percentage of 18-20 percent was wel within Dr. Beyer’'s projected range. In
addition, the Settlement payments, representing an 18-20 percentage rate, far exceed recoveries
approved in other price-fixing antitrust actions. Based upon the representations made by counsd and
the Court’ s own experience with antitrust litigation, this proposed Settlement ranks near the top of the
highest tier of antitrust settlements.

Furthermore, courts favor the pursuit of early settlement. See, e.q., Inre M.D.C. Holdings

Securities Litig., 1990 WL 454747, a *7 (S.D. Cdlif. 1990) (“Early settlements benefit everyone
involved in the process and everything that can be done to encourage such settlements — especidly in
complex class action cases— should be done.”). By reaching alarge settlement a ardatively early
dage in the litigation, plaintiffs avoided sgnificant expense and delay and ensured a guaranteed recovery
a ahighlevd. Antitrugt price fixing actions are generdly complex, expengve, and lengthy. Trid of this
matter easily could have lasted months and may not even have started for many years, and any verdict
inevitably would have led to an gpped and might well have resulted in appeals by both Sdesand a
possible remand for retrid, thereby further delaying fina resolution of thiscase. Thesefactorsweighin

favor of the proposed Settlement. See Somovicsv. All for aDadllar, Inc., 906 F.Supp. 146, 149

(E.D.N.Y. 1995) (“The potentid for thislitigation to result in great expense and to continue for along

time suggest that settlement isin the best interest of the Class.”).



The Court has strongly weighed the reactions of both the class members and the opt-out
plaintiffs in determining the reasonableness of this Settlement. Congidering that more than 5,900 notices
of this Court’s preliminary gpprova of the Settlement were sent to class members, the Court finds it
noteworthy that there were only three objections to the Settlement* and that of these none were on
behdf of aclass member®. Nevertheess, dl concerns raised by the amicus participants have been
accorded great weight by this Court.

All objectionsto the Settlement related to the scope and duration of the MFN clause.
Specificdly, the Tyson and Cargill plaintiffs were concerned that the two-year MFN clause was unduly
redtrictive and would impede their ability to resolve their cases with the Settling defendants during the
duration of this clause; and Nutra-Blend objected to the class counsels “veto power” with regard to
the “materid difference’ provison of the clause. After serioudy congdering these objectionsto the
MFN clause, the Court finds that both the two-year period of this clause and the “materia difference”
provision are reasonable.

Fird, the Court notes that the MFN clause is not triggered until an opt-out settlement exceeds

the high percentage of recovery (gpproximately 18-20 percent) achieved by the class plaintiffs. The

4 Objections were raised by Nutra-Blend, the Cargill plaintiffs, and the Tyson plaintiffs.
All three rdated to the MFN clause. The Cargill and Tyson groups were concerned
with the duration of the clause and Nutra-Blend chalenged the scope of the clause.

> Origindly, there was one objection filed on behdf of aclass member but that objection,
which was filed by the Dairy Farmers of Americaon February 3, 2000, was withdrawvn
on March 27, 2000 because the parties reached an agreement in principle to resolve
the potentid clams related to the Dairy Farmers purchases of vitamin containing
products from Givaudan Roure Havors, an dffiliate of the Roche Settling defendants.
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fact that many opt-outs have aready entered into multimillion dollar settlements on this basis® and many
more are presently negotiating to settle a or below the class amount supports the Court’ s finding that
this recovery is both adequate and reasonable. Second, the two-year time limitation on this clause has
dready started to run, so the time remaining on this clause is now gpproximately ayear and a half.
Although thisis il lengthy, the Court mugt take into account the projected duration of this litigation,
consdering that the parties are currently in the beginning stages of discovery. Inacase of this

magnitude, ayear and ahaf is not outsde the range of reasonableness. See In re Ampicillin Antitrust

Litig., 82 F.R.D. 652, 655 (D.D.C. 1979) (approving atwo-year MFN clause that reduced
proportiondly the settling defendant’ s payment to plaintiffs if plaintiffs settled with the remaining
defendants for less than $6.44 miillion, either before a specified date or more than 30 days before afirm

trial date); see dso In re Prescription Brand Name Prescription Drugs Antitrugt Litig., 1996-1 Trade

Cas. (CCH) 171,449 at 1 77, 317-18 (N.D. 111. June 21, 1996).

Furthermore, the Court finds no support for the opt-out plaintiffs contention that they would be
effectively barred from settling their cases during the term of this clause. 1t is pure speculation that the
Settling defendants would be willing to pay more than the class Settlement recovery during the next year
and ahdf or thereafter. It isaso pure conjecture that if the Settling defendants were willing to pay
more, they would refuse to do so during this period because the MFN clause would then require them

to pay the same consderation to the class. The Court has no knowledge of the motivations underlying

A dgnificant portion of the opt-outs — dready numbering 35 companies representing
over 12 percent of class purchases — have entered into settlements with the Settling
defendants for the same percentage or dightly less than that in the Settlement
Agreement. Co-lead Decl. 1 64.



class defendants acceptance of the Settlement Agreement, but it is at least concelvable that these
defendants settled for an amount less than they would ultimately be willing to pay, with the knowledge
that they could then settle with the opt-out plaintiffs and till have sufficient funds to pay the same
congderation to the class. The MFN dauseisdso flexible in that it permits the opt-out plaintiffsto
settle for amix of cash and non-cash congderation. See Ampidllin, 82 F.R.D. at 655 (approving a
MFN clause because it dlowed opt-out plaintiffs plenty of room for “reasonable settlement
discussons”)

Findly, as recommended by the Manud for Complex Litigation, the MFN clause permits class
counsel and defendants to exempt from the dlause a settlement with an opt-out plaintiff if unique
circumstances are demondirated, and alows for access to the Court if the class plaintiffs and class
defendants do not agree. This was the substance of Nutra-Blend' s objection to the Settlement. Nutra
Blend argued that it should not be bound by the MFN clause because as a blender it wasin aunique
Stuation since it suffered not only from the overcharges on the vitamins themsdves but also suffered lost
profits when it was forced to resell products at a price less than it cost Nutra-Blend to purchase the raw
materias. The Court notes that Nutra-Blend' s ability to opt out of the settlement, which it has done
here, provides an efficient and effective way to ded with the existence of asmal group of entities that
wish to press unique clams againgt the Settling defendants. However, once Nutra-Blend elected to
opt-out of the Settlement, it no longer had standing to object to the terms of that Agreement. Itisfirmly
established in this Circuit, and e sawhere, that class members who opt out of the class and are thus not
parties to the settlement lack standing to object to the settlement. Mayfield v. Barr, 985 F.2d 1090,

1092 (D.C. Cir. 1993); Agretti v. ANR Freight Sys. Inc., 982 F.2d 242, 245, 246-48 (7™ Cir.




1992); Pigford, 185 F.R.D. at 103 n.17; Ampidllin, 82 F.R.D. at 654. These decisonsrest “onthe
principle that those who fully preserve their legd rights cannot chalenge an order gpproving an
agreement resolving the legd rights of others” Mayfidd, 985 F.2d at 1093.

Nutra-Blend argues that it was forced to opt-out of this Settlement by the fact that the
Agreement required it to forego itslost profit clams. However, it is well-settled that “in order to
achieve a comprehendve settlement that would prevent reitigation of settled questions,” in aclass
action, acourt may permit abroad release of clams based on overlapping factua predicates. City

Partnership Co. v. Atlantic Acguisition Limited Partnership, 100 F.3d 1041, 1044 (1% Cir. 1996); Inre

Corrugated Container Antitrust Litig., 643 F.2d 195, 221 (5" Cir. 1981) (“The weight of authority
establishesthat. . . acourt may release not only those clams dleged in the complaint and before the
court, but aso clams which could have been dleged by reason of or in connection with any matter or
fact st forth or referred to in the complaint™), cert denied, 456 U.S. 998 (1982). Since other smilarly
Stuated blenders, such as Anima Science Products, Inc., have chosen to remain in the class, Nutra-
Blend' sinterests were represented; the class smply decided as awhole that it made sense to waive the
smdl number of logt profit cdamsin favor of alarger overal recovery to the class. Furthermore, the
presence of other blenders in the class shows that some blenders found the total settlement sufficient to
warrant the release of clamsfor lost profits.

After serioudy conddering al objections, the Court finds that this Settlement is the product of
ams length negotiation by experienced counsd and that it isfair, adequate and reasonable. Therefore,
this Court will grant find gpprova of the Settlement.

C. Settlement Plan of Distribution
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The Settlement Agreement provides for a“plan of distribution.” See Settl. Agr. 1 16, 17(d).
Pursuant to Fed. R. Civ. P. 23(e), therefore, this Court must determine, within its discretion, whether

the plan of digtribution is fair, adequate and reasonable. In re Chicken Antitrugt Litig., 669 F.2d 228,

238 (5" Cir. 1982). Settlement distributions, such asthis one, that gpportions funds according to the
relative amount of damages suffered by class members have repeatedly been deemed fair and

reasonable. See, e.q., Beecher v. Able, 575 F.2d 1010, 1013-14 (2d Cir. 1978); In re Chicken, 669

F.2d a 240-42. Therefore, Snce there were no objections to the Settlement plan of distribution and
since the Court finds this distribution plan to be fair, adequate, and reasonable, the Court will approve
the Settlement plan of digtribution.
D. Motions to Intervene

There were two motionsto intervene filed for the limited purpose of seeking deletion of the
MFN dausein this Settlement: (1) the renewed moation to intervene filed by the Tyson plaintiffs’ and (2)
the motion to intervene brought by 24 additiona opt-out companies.

The Court finds that both groups of opt-out plaintiffs lack standing to intervene in the proposed

! On November 12, 1999, the Tyson plaintiff-intervenors moved pursuant to Fed. R.
Civ. P. 24(a)(2) and 24(b)(2) to intervene for the limited purpose of seeking deletion of
the MFN clause from the Settlement Agreement. On November 23, 1999, the Court
denied intervention and granted preliminary gpprova of the Settlement. In its order, the
Court reserved discretion to ultimately consder and rule upon the proper scope and
duration of the MFN clause and stated that plaintiff intervenors concerns can be
addressed at the fairness hearing. These plaintiffs have gppeded the denid of thelr
motions to intervene and ord argument is currently scheduled for April 3, 2000.
Accordingly, these plaintiff-intervenors now renew their motions to intervene to pursue
their request for participation as parties at the fairness hearing with respect to the MFN
clauseissue.
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Settlement since they have opted out of the class. See Building & Condtr. Trades Dept. v. Reich, 40

F.3d 1275, 1282 (D.C. Cir. 1994) (Article I1l standing necessary for Rule 24(a) standing); Mayfidd,
985 F.2d a 1092 (“those who fully preserve their legd rights cannot chdlenge an order gpproving an
agreement resolving the legd rights of others™). Permissve intervention under Rule 24(b) isnot a

mechanism for evading the requirements of legd standing. See EEOC v. Nationa Children’s Center,

Inc., 146 F.3d 1042, 1046 (D.C. Cir. 1998) (“[p]ermissive intervention . . . has dways required an
independent basis for jurisdiction.”).
Courts have permitted limited intervention only where the party has standing to advance the

legal interest it seeksto protect. EEOC v. Nevada Resort Ass'n, 792 F.2d 882, 886 (9" Cir. 1986)

(permissive intervention denied in Title V11 action in abosence of standing); see dso In re Discovery

Zone Sec. Litig., 181 F.R.D. 582, 596 (N.D. Ill. 1998) (limited intervention to challenge class

settlement only appropriate with repect to those with standing to object to the settlement, class
members or class members who were excluded from the settlement). The only exception to thisrule of
ganding isonefor “plain legd prgudice” which does not include dlegations of injury in fact or tacticd

disadvantage. Mayfidd, 985 F.2d at 1092; Agretti, 982 F.2d at 247; see also Hirshon v. Republic of

Bdlivia, 979 F.Supp. 908, 912 (D.D.C. 1997) (“The sole factor in determining whether a nonsettling
party has standing to object to a settlement agreement is whether the agreement causes him plain legd
prgudice. . . . Such prgjudice occurs when the settlement strips the party of alega clam or cause of
action.”). Both groups of opt-out plaintiffs have failed to meet this standard becauise there has been no
convincing showing that they would be foreclosed from pursuing their clams as aresult of this

Settlement.
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Therefore, Snce these opt-out plaintiffs cannot show, with any degree of certainty, that they
have suffered alegdly cognizable impairment of interest and Since permissive intervention would only
sarve to unduly ddlay the Settlement, the plaintiff-intervenors renewed mation to intervene and the
additiona opt-outs motion to intervene, both for the limited purpose of seeking deletion of the MFN
clause, should be denied. Their concerns were heard by the Court in their capacity as amicus curiae
and granting intervention would subgtantidly prgjudice the class by unnecessarily ddlaying this

Settlement. See In Re Domedtic Air Trangportation Antitrust Litig., 148 F.R.D. 297, 337 (N.D. Ga.

1993) (“The Court has discretion to deny amotion for permissve intervention if intervention would
unduly delay or preudice adjudication of the rights of the origind parties. . . . [The objecting class
members] presence through intervention would not accomplish any more than their participation as
objectors and would cregte the possibility of further delay in final digpogtion of this action.”)
II1I. CONCLUSION

For the foregoing reasons, the Court grants find gpprova of the Settlement Agreement and
gpproves the plan of digtribution of Settlement proceeds. The Court dso denies the Tyson plaintiffs
renewed motion to intervene and the additiona opt-outs motion to intervene. An order will

accompany this opinion.

March , 2000

Thomas F. Hogan
United States Digtrict Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: VITAMINS ANTITRUST,
LITIGATION
Misc. No. 99-197 (TFH)

This Document Applies To:
All Actions.
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MEMORIALIZING ORDER — Re: Final Approval of Settlement

In accordance with the accompanying memoridizing opinion and the Court’ s March 28, 2000
bench opinion, it is hereby

ORDERED tha dass plaintiffs motion for find gpprova of the class action Settlement
Agreement isGRANTED. Itisfurther

ORDERED that the Settlement plan of digribution is APPROVED. And it isfurther hereby

ORDERED that the Tyson plaintiffs renewed mation to intervene and the additiona opt-out

plantiffs maotion for leave to intervene are DENIED.

March , 2000

Thomas F. Hogan
United States Digtrict Judge



