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Pending before the Court is a motion for leave to conduct discovery by United Health

Group ("United"), which has been joined in its entirety by several Individually Represented




Companies ("IRCs")' and partially by Health Net, Inc. ("Health Net").> In the motion, the
movants seek leave of the Court to promulgate interrogatories and requests for production of
documents relating to damages analyses and settlement negotiations conducted by Class Counsel.
Upon consideration of the motion, the opposition,’ and the entire record herein, the Court will
grant in part and deny in part the motion.

Class members who object to a class action settlement do not have an absolute right to

discovery; the Court may in its discretion allow discovery if it will help the Court determine

whether the settlement is fair, reasonable, and adequate. E.g., In re Ford Motor Co. Bronco 11

Prods. Liability Litig., Civ. A. No. MDL-991, 1994 WL 593998, *2-3 (E.D. La. Oct. 28, 1994);

In re Domestic Air Transp. Antitrust Litig., 144 F.R.D. 421, 424 (N.D. Ga. 1992).* Asone

' The IRCs are Blue Shield of California, Blue Cross and Blue Shield of F lorida, Blue
Cross and Blue Shield of Michigan, Conseco Companies, Excellus Health Plan, Inc., The
Guardian Life Insurance Co., Humana, Inc., Independence Blue Cross, Kaiser Foundation Health
plan, Inc., Mutual of Omaha Insurance Co., Trigon Blue Cross and Blue Shield, and Trustmark

Insurance Co.

? Health Net specifically requests to be included in any response by Class Counsel to
United's proposed document request and interrogatories relating to damages analyses.

? Although Class Counsel filed their opposition on October 26, 2001, the movants have
filed no reply to date, the time for which has run.

* In the first two sentences of its argument, United claims both that "[c]lass members
who object to a proposed settlement have a right to engage in discovery” and that "[o]bjectors
may obtain discovery" to help the Court determine whether a settlement is fair, reasonable, and
adequate. United Mot. at 9. These statements are not entirely consistent with one another.
While the latter statement comports with case law, the former goes much further. For support,
United cites Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975). In Girsh, the Third Circuit
reversed the district court’s final approval of a class action settlement and remanded for
clarification of the record. 521 F.2d at 154-55, 159-60. The Girsh court found the record
inadequate to support the settlement. Id. at 154-55, 157, 159-60. Among the court's findings
was the fact that the “objector . . . was not afforded an adequate opportunity to test by discovery
the strengths and weaknesses of the proposed settlement.” Id. at 157. Although the court found
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commentator has observed:

The Court, in its discretion, may limit the discovery or presentation of evidence to
that which may assist it in determining the fairness and adequacy of the
settlement. The criteria relevant to the court's decision of whether or not to permit
discovery are the nature and amount of previous discovery, reasonable basis for
the evidentiary requests, and number and interests of objectors.

2 Herbert B. Newberg, Newberg on Class Actions § 11.56 at 476 (2d ed. 1985), quoted in

Bronco II, 1994 WL 593998 at *3; accord Domestic Air, 144 F.R.D. at 424 (quoting same). Of
the factors to be considered, the reasonable basis of the movants' discovery requests presents the
primary issue for consideration here.’

The movants first pursue discovery relating to damages analyses conducted by Class
Counsel. They specifically seek to obtain through Document Request 1 "every document
prepared by any expert retained, engaged or consulted” by lead counsel in each of the pertinent

actions "relating to the analysis, assessment or evaluation of damages relating to claims

that the objector there was "entitled to at least a reasonable opportunity to discovery" against the
plaintiffs and defendants, id., that finding was predicated on the total inadequacy of the record
upon which the settlement was approved and the "totality of the circumstances surrounding the
settlement hearing" in which the objector was denied meaningful participation. Id. The Court
accordingly does not read Girsh as standing for the proposition that objectors have an absolute
right to discovery as a general matter. See, e.g., Bronco II, 1994 WL 593998 at *3 ("Objecting
class members do not, however, 'have an absolute right to discovery and presentation of
evidence.'"); Domestic Air, 144 F.R.D. at 424 ("Class members who object to a settlement of a
class action do not have an absolute right to conduct discovery and presentation of evidence."); In
re General Tire & Rubber Co. Sec. Litig., 726 F.2d 1075, 1084 n.6 (6th Cir. 1984) ("While
objectors are entitled to 'meaningful participation' in the settlement proceedings' . . . and 'leave to
be heard' . . . they are not automatically entitled to discovery or 'to question and debate every
provision of the proposed compromise.' ").

> As represented by Class Counsel, the parties conducted extensive discovery over several
years prior to entering settlement agreements. In an adversarial setting, hundreds of thousands of
pages of documents were reviewed and over seventy depositions were taken. This extensive
prior discovery weighs against the movants' request as a general matter. Likewise, the movants
represent only a small number of the thousands of class members in these actions, many of whom
are sophisticated business entities with their own representation, a fact which does not aid the

movants' request.
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assessed." United Mot. Ex. A at 8. Through Document Request 3, the movants seek
"correspondence by or with any expert engaged, retained or consulted by Class Counsel relating
to the assessment of injuries and/or damages.” Id. Ex. A at 9. In similar fashion, the movants
request answers to several specific questions relating to the damages analyses conducted by Class
Counsel in Interrogatories 1-7. Id. Ex. B at 6-7. In support of these discovery requests, the
movants argue that "the record is devoid of any analysis of the damages caused by Defendants'
misconduct.” United Mot. at 10. Class Counsel counter that the request is unhecessary because
they will file expert reports regarding damages calculations in connection with their motions for
final approval, which will be filed in the coming days. Pls." Opp'n at 2-3. Upon the
representation of Class Counsel that they will be filing expert reports detailing the damages
calculations, the Court finds an insufficient basis at this time upon which to permit the requested
discovery. It appears to the Court, in light of the extensive history of litigation and discovery
conducted prior to the parties' settlement, and upon the representations of Class Counsel to date,
that the expert reports will provide the Court with a sufficient and reasonable basis upon which
to evaluate the fairness and adequacy of the settlement. It therefore agrees with Class Counsel
that the request is unnecessary and will deny the request.

The movants also seek discovery on Class Counsel's settlement negotiations. Their
Document Request 2 specifically seeks "any list of attendees of negotiations created at or about
the time of Negotiations." United Mot. Ex. A at 8. Interrogatories 8-13 correspondingly ask
specific questions pertaining to the date, location, duration, and participants at every negotiation
conducted by Class Counsel. Id. Ex. B at 7-8. But they expressly are "not seeking to learn the

substance of confidential settlement negotiations." Id. at 13. In support of this request, the
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movants contend that there "appears to be, on its face, a conflict of interest of certain class
counsel," pointing to their "dual roles and loyalties: they represent both third party payers and
consumers" and "seek considerable fees from the recoveries attributable to both the third party
payer settlements and the FTC/Attorneys General/consumer settlement." Id. at 12-13. This
charge is predicated upon the movants' belief that there is an inexplicable disparity in the
proposed settlement respecting the compensation for third party payers vis-a-vis the state
governments and consumers. Id. at 12.

Case law has consistently applied the principle that "objectors are not entitled to
discovery concerning settlement negotiations between the parties in the absence of evidence
indicating that there was collusion between plaintiffs and defendants in the negotiating process."

Domestic Air, 144 F.R.D. at 424; accord Thornton v. Syracuse Sav. Bank, 961 F.2d 1042, 1046

(2d Cir. 1992); Mars Steel Corp. v. Continental [11. Nat'l Bank & Trust Co., 834 F.2d 677, 684
(2d Cir. 1987); Bronco II, 1994 WL 593998 at *4 & n.11; Bowling v. Pfizer, Inc., 143 F.R.D.
141, 146 (S.D. Ohio 1992). Class Counsel argue that the movants' unsupported speculation
about a possible conflict of interest is insufficient to permit discovery into their settlement
negotiations. They further submit that they at all times acted in the best interest of all class
members and were actively involved in their respective settlement processes.

The Court will permit the limited discovery sought by United and the IRCs on the
logistics of the negotiations. As an initial matter, the Court agrees with Class Counsel that the
movants have supplied no evidence at all of collusion between the plaintiffs and defendants in
this case. The Court also agrees that the movants' reliance on In re General Motors Corporation

Engine Interchange Litigation, 594 F.2d 1106, 1124, 1126 (7th Cir. 1979), is generally
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misplaced. In that case, the record contained evidence that negotiations proceeded in violation of

court order and in so doing may have prejudiced the interests of the class. Id.; see also Mars
Steel, 834 F.2d at 684. Nonetheless, United and the IRCs have raised the specter of a conflict of
interest with Class Counsel. Although United and the IRCs have failed to support their serious
allegation against Class Counsel with any evidence, the Court cannot ignore that a conflict
stemming from Class Counsel's dual representation is at least a theoretical possibility and one
that, if it can be substantiated, could help the Court in evaluating the adequaC}; of representation
of the class and fairness of the settlement. Because the movants have significantly circumscribed
their discovery request and specifically do not seek to discover the substance of the negotiations,
the Court will grant their limited request.

For the foregoing reasons, the Court will grant in part and deny in part the motion for
leave to conduct discovery. Specifically, the Court will deny leave to conduct discovery relating
to Class Counsel's damages analyses. However, leave will be granted to propound the limited
document request and interrogatories sought by United and the IRCs respecting Class Counsel's

settlement negotiations logistics. An appropriate order will accompany this Memorandum

Opinion.

November 2 , 2001 Z j /é ?’?‘
Thomas F.
Chief Ju e




