IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE APPLICATION

OF THE NEW YORK TIMES COMPANY Miscellaneous Action No.
FOR ACCESS TO CERTAIN SEALED
COURT RECORDS
ORAL HEARING REQUESTED

MOTION FOR PUBLIC ACCESS TO CERTAIN SEALED COURT RECORDS

The New York Times Company (the “Times™), by and through its undersigned
counsel, réspectfully moves the Court, pursuant to Local Rule of Criminal Procedure 57.6,
for an Order unsealing certain sealed court records relating to the now-concluded criminal
investigation into anthrax mailings of 2001 (the “Amerithrax investigation™). Specifically, the
Times seeks access to: search warrants, warrant applications, supporting affidavits, Court
Orders, and returns (collectively, the “Warrant Materials™) for all warrants requested by the
government, whether executed or not, relating to searches of property owned or used by
Dr. Bruce E. Ivins, Dr. Steven J. Hatfill and/or Ms. Peck Chegne. While the fact of these
searches is publicly known, most of the court records relating to them are sealed in their entirety,
including even the docket numbers of the proceedings through which warrants were issued.

In support of this Motion, the Times avers as follows:

BRIEF FACTUAL BACKGROUND
1. The court records sought by the Times relate to the government’s criminal
investigation into the deaths of five persons, and the injury of dozens of others, resulting from

the mailing of several anonymous letters to members of Congress and members of the media in




September and October 2001. The letters contained Bacillus anthracis, commonly
referred to as anthrax.

2. The government has described the Amerithrax investigation as one of the
most complex and far-reaching criminal investigations ever conducted by the federal
government.

3. On information and belief under Federal Rule of Criminal Procedure
41(b)(3), this Court previously has granted applications by the government in connection
with the Amerithrax investigation for a number of warrants relating to the search of property
owned or used by Dr. Bruce E. Ivins, Dr. Steven J. Hatfill and Ms. Peck Chegne. On
information and further belief; this Court also previously granted the government’s requests to
scal the search warrants and related materials in their entirety, although information about items
seized by the FBI in searches of the property of Dr. Hatfill and Ms. Chegne have been made
public in civil lawsuits filed by Dr. Hatfill.

4. In 2002 Dr. Hatfill was publicly described by the Attorney General as a “person
of interest” in the Amerithrax investigation, and the government just recently settled a lawsuit
brought by Dr. Hatfill in which he had alleged that the government unlawfully released
information about its investigation of him. Shortly thereafter, the government asserted that Dr.
Ivins, who had just died of an apparent drug overdose, was solely responsible for the anthrax
mailings. These developments have generated significant public and media attention to the

Amerithrax investigation and the government’s conduct over the past seven years.

RELIEF REQUESTED
5. By this Motion, the Times secks access to any (a) search warrants, (b) warrant

applications, (c) affidavits in support of warrant applications, (d) Court Orders, and () returns



filed with the Court (collectively, the “Warrant Materials™) for any warrant requested by the
government in connection with the Amerithrax investigation to search property owned or used
by Dr. Ivins, Dr. Hatfill and/or Ms. Chegne, whether or not the warrant was issued, and whether
or not it was executed.

6. Upon information and belief, each search warrant application subject to the
Times’ Motion was assigned a unique docket number, but no listing of these docket numbers is
publicly available on the Court’s website or otherwise. The Times therefore also requests that
the United States Attorney be directed to provide a list of the specific docket numbers associated
with the Warrant Materials that fall within the scope of this application to unseal.

7. As set forth more fully in the accompanying memorandum of points and
anthorities, the public has a qualified right of access to the these court records, and no proper
basis exists for continuing to keep the Warrant Materials under seal, particularly given the
public’s knowledge that these three individuals were subject to scrutiny by the Amerithrax
investigators.

8. The public is intensely interested in understanding and evaluating the
government’s conduct of the now-completed Amerithrax investigation. The public has a
legitimate interest in knowing the bases upon which warrants were sought, the grounds deemed
sufficient by the Court to allow searches of private homes to be conducted, and the results of
those searches. All of the reasons cited by the Department of Justice to justify the recent
unsealing of limited information concerning searches conducted in the investigation of Dr. Ivins
support the public release of the additional information sought by the Times. The Court should

lift the sealing orders that currently block public access to these Warrant Materials.



WHEREFORE, for the reasons stated herein and in the accompanying declarations and
memorandum of points and authorities in support hereof, the Times respectfully requests that the
Court enter an Order unsealing the requested Warrant Materials.

Dated: September 4, 2008

REQUEST FOR ORATL HEARING

The Times respectfully requests an oral hearing on this Motion.

Respectfully submitted,
LEVINE SULLIVAN KOCH & SCHULZ, L.L.P.

By: L—f—l /LJ

David A. Schulz, DC Bar No. 459197
Jeanette M., Bead, DC Bar No. 480539

1050 Seventeenth Street, NW
Suite 800

Washington, DC 20036-5514
Phone (202) 508-1100

Fax (202) 861-9888

Of Counsel.

David E. McCraw

The New York Times Company
620 Eighth Avenue

18th Floor

New York, NY 10018



CERTIFICATE OF SERVICE
L hereby certify that on this 4th day of September 2008, I caused a true and correct copy

of the foregoing Motion for Public Access to Certain Sealed Court Records, as well as true and
correct copies of the memorandum of points and authorities in support thereof, the Declaration of
Scott Shane, Declaration of Jeanette Melendez Bead, and a proposed Order, to be served by hand
delivery upon the following:

Rachel Carlson Lieber

Assistant United States Attorney

United States Attorney’s Office

for the District of Columbia

National Security Section

555 Fourth St., NW, Room 11-909
Washington, DC 20530

(202) 353-8055
ﬁn;tg Melendez Bead




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE APPLICATION
OF THE NEW YORK TIMES COMPANY Miscellancous Action No.
FOR ACCESS TO CERTAIN SEALED
COURT RECORDS

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION FOR PUBLIC ACCESS TO CERTAIN SEALED COURT RECORDS

Through this application, ’fhe New York Times Company (the “Times”), seeks access to
court records concerning specific search warrants issued in connection with the FBI’s massive
criminal investigation into the anthrax mailings that caused five deaths in 2001 (the “Amerithrax
investigation™). Specifically, the Times secks access to the search warrants, applications,
supporting affidavits, Orders, and returns (collectively, the “Warrant Materials”) relating to three
individuals known to have been targeted in the Amerithrax investigation: Dr. Bruce E. Ivins, Dr.
Steven J. Hatfill and/or Ms. Peck Chegne. Each was publicly identified during the investigation
as a subject of FBI searches, and the government itself recently requested unsealing of some
warrant materials concerning Dr. Ivins due to the “extraordinary and justified public interest in
this investigation.”’ The remaining court records, however, are entirely under seal, with even the
relevant docket numbers unavailable.

As set forth below, court records reflecting the adjudication of an application for a search

warrant are not like other grand jury materials. Both the common law and the First Amendment

! See Declaration of Scott Shane (“Shane Decl.”) § 9.



extend a qualified public right of access to these court records, and the reasons for this right
apply with particular force to the requested Warrant Materials. The public has a vital, ongoing
interest in understanding how the government carried out its now-completed Amerithrax
investigation. Questions continue to be raised about how the investigation became misdirected
in focusing on Dr. Hatfill (at huge expense to the American taxpayer), why it took seven years to
complete the investigation, and whether the government’s conclusion that Dr. Ivins was solely
responsible for the anthrax mailings is sound.

No proper basis exists for continuing to impose secrecy over the requested court records.
The Court should lift the sealing orders that continue to block public access to the Warrant

Materials, and make them fully available for public inspection.

BACKGROUND
A, Public Interest in the Completed Criminal Investigation

The court records sought by the Times arise out of the massive federal investigation into
the deaths of five persons, and the injury of dozens of others, that resulted from several anthrax-
laced Jetters mailed to members of Congress and the news media in late 2001. This investigation
was among the highest priorities of the Department of Justice for the past seven years, and
solving the anthrax crime was widely viewed as a matter of vital interest to our national security.
Shane Decl. § 6.

In the course of this investigation, the government in 2002 declared Dr. Steven J. Hatfill a
“person of interest” and placed him under intense scrutiny. See Shane Decl. § 3. The
government is known to have conducted several searches of property owned or used by Dr.
Hatfill, including the apartment in D.C. of his girlfriend, Peck Chegne. See Declaration of

Jeanette Melendez Bead (“Bead Decl.”) 4 8. Indeed, information about the fruits of these FBI




searches has been made public in civil litigation pursued by Dr. Hatfill. See Bead Decl. § 8. No
applications for warrants that may have been issued in connection with these searches appear on
the Court’s docket, but on information and belief, this Court previously granted such applications
under Federal Rule of Criminal Procedure 41 (b)(3) and they are currently under seal. As set
forth in the accompanying declaration of Times reporter Scott Shane, there is substantial public
interest in access to these sealed court records. See Shane Decl. Y 2, 6, 11.

Just three months ago, the government reached a multimillion dollar settlement with Dr.
Hatfill to resolve a Privacy Act lawsuit he had filed in 2002 asserting, among other things, a
pattern of government misconduct in connection with the investigation of him. Shane Decl. § 3.
The settlement has renewed the public’s interest in understanding the evidence the government
possessed when it publicly named Dr. Hatfill a person of interest, and the reasons why the
government misdirected its investigative efforts at Dr. Hatfill at such a substantial cost in time
and resources. Shane Decl. 1 5-6.

Just six weeks after its settlement with Dr. Hatfill, which itself sparked significant public
debate and attention, the government announced that the anthrax case is solved and that it is
closing the investigation. At a press conference on August 6, the Justice Department named
Dr. Ivins, a researcher who had died from an apparent drug overdose one week earlier, the “sole
suspect in the case.” Shane Decl. 4. It asserted, “based on the evidence we had cpllected,” that
Dr. Ivins’ guilt could be established “beyond a reasonable doubt.” Id. During the press
conference, the Justice Department discussed in detail previously sealed search warrant materials
relating to searches of property owned or used by Dr. Ivins. Id. §9. The Justice Department
stated that it was compelled to both seck the unsealing of some search warrant materials and

explain their significance to the American public “because of the extraordinary and justified




public interest in this investigation, as well as the significant public attention resulting from” Dr.
Ivins’ death. /d.

The government’s recent actions have generated significant public interest in
understanding and evaluating the manner in which the investigation was carried out, including
the basis for the government’s decisions to target Dr. Hatfill and Dr. Ivins; the reasons that
countless hours and resources were spent investigating a man who the government now
acknowledges had no involvement; and, the strength of the government’s case against the man it
now says was solely responsible and acted alone. These are all matters of legitimate public

concern that will be illuminated by release of the Warrant Materials.

B. The Warrant Materials Sought by the Times

The Times is seeking the Warrant Materials relating to three individuals who have each
been publicly identified as critically connected to the Amerithrax investigation.

1. Dr. Hatfill. In August 2002, the Justice Department described Dr. Hatfill as a “person
of mterest” in the Amerithrax investigation. See Am. Compl. § 51 in Hatfill v. Mukasey, No.
1:03-cv-01793 (RBW) (D.D.C.) (Bead Decl. Ex. 5). The Times is aware of at least three
searches of Dr. Hatfill’s apartment in connection with the Anierithrax investigation, two of
which were witnessed by the media, and at least one of which was broadcast on national
television— a consensual search on June 25, 2002, a search pursuant to a warrant on August 1,
2002 and a further search on September 11, 2002, Bead Decl. § 8 & Exs, 5-7. In addition, on
June 26, 2002, the government searched a storage shed in Ocala, Florida that Dr. Hatfill had
leased. Id., Ex. 5. Although the returns for the searches conducted on June 25, 2002 and August
1, 2002 are publicly available, see id., Ex. 7, the warrant applications, supporting affidavits or

order for the August 1, 2002 search are not publicly available, see Shane Decl. § 10, nor are the



Warrant Materials for any other searches of property owned or used by Dr. Hatfill available to
the public. These materials presumably remain under seal in this Court.?

2. Peck Chegne. Ms. Chegne was Dr. Hatfill’s girlfriend when he was under
investigation, and the apartment she shared with Dr. Hatfill in Washington D.C. was also
subjected to at least one search, believed to have occurred on August 1, 2002. See Bead Decl.
Ex. 5. The Times seeks access to the Warrant Materials relating to any search warrants issued or
applied for relating to the government’s investigation of both Ms. Chegne as well as Dr. Hatfill.

3. Dr. Ivins. The government has identified Dr. Ivins as the person responsible for the
anthrax mailings. Shane Decl. Ex. B. Although the government itself moved this Court to
unseal certain Warrant Materials relating to its investigation of Dr. Ivins, it appears that
additional Warrant Materials relating to the government’s investigation of Dr. Ivins remain under
seal.’ The government has described the previously sealed Warrant Materials relating to Dr.
Ivins as providing details about the government’s evidence against Dr. Ivins, but has not
indicated that warrants relating to all searches of Dr. Ivins’ property are now public. See id.; see
also Bead Decl. Ex. 2. By this Motion, the Times seeks any additional Warrant Materials

relating to Dr. Ivins that remain under seal.

? Upon information and belief, the June 26, 2002 search of the storage shed in Ocala,
Florida was conducted with Dr. Hatfill’s consent. Bead Decl. 8.

* It appears at a minimum that the following Search Warrant Materials are not publicly
available: (a) the Return in Mag. No. 08-496-m; (b) the Return in Mag. No. 08-497-m; and {c)
the Application for a Search Warrant in Mag. No. 08-430-m. Bead Decl. 7.
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ARGUMENT

L THE PUBLIC HAS A QUALIFIED RIGHT TO INSPECT THE SEALED
WARRANT MATERIALS

Both the common law and the First Amendment afford the press and public a qualified

right of access to inspect the Warrant Materials.*

A, Common Law Right

The public’s right to inspect court documents is enshrined in the common law. Nixon v.
Warner Commc 'ns, Inc., 435 U.S. 589, 597 (1978) (“the courts of this country recognize a
general right to inspect and copy . . . judicial records and documents™); fn re NBC, 653 F.2d 609,
612 (D.C. Cir. 1981) (“existence of the common law right to inspect and copy judicial records is
indisputable™); Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 120 (2d Cir. 2006) (same).
The common law access right “is not some arcane relic of ancient English law,” but rather “is
fundamental to a democratic state.” United States v. Mitchell, 551 F.2d 1252, 1258 (D.C. Cir.
1976), rev'd on other grounds sub nom. Nixon v. Warner Commc’ns, Inc., 435 U.S. 589 (1978).

The right of access to judicial records exists to ensure that courts “have a measure of
accountability” and to promote “confidence in the administration of justice”—a goal that cannot

be accomplished “without access to testimony and documents that are used in the performance of

* The United States Supreme Court has repeatedly held that “representatives of the press
and general public must be given an opportunity to be heard on the question of their exclusion”
from judicial proceedings and records. See, e.g., Globe Newspapers Co. v. Superior Court, 457
U.S. 596, 609 n. 25 (1982) (internal quotations and citations omitted). An application to unseal
is an appropriate procedural device for protecting the public’s right of access to judicial records,
including search warrant materials. See, e.g., In re Application of Newsday, 895 F.2d 74, 75, 79
(2d Cir. 1990) (press application to unseal search warrant application; “an opportunity must be
afforded to voice objections to the denial of access™) (internal quotations and citations omitted).
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Article III functions.” United States v. Amodeo, 71 F.3d 1044, 1048 (2d Cir. 1995); accord
United States v. Hubbard, 650 F.2d 293, 314-15 (D.C. Cir. 1981). The right also protects more
generally “the citizen’s desire to keep a watchful eye on the workings of public agencies.”
Nixon, 435 U.S. at 597-598. It promotes ““an informed and enlightened public opinion,™
Mitchell, 551 F.2d at 1258 (citation omitted), which is “the most potent of all restraints upon
misgovernment,” Grosjean v. Am. Press Co., 297 U.S. 233, 250 (1936).

While not every document filed with a court falls within the right of access, search
warrant applications and related materials plainly do. See, e.g., In re Search Warrant, No. 00-
138M-01 (JMF), 2000 WL 1196327, at *1 (D.D.C. July 24, 2000) (recognizing common law
right of access to affidavit filed in support of a search warrant); In re Search Warrants Issued on
May 21, 1987, Misc. No. 87-186 (JHG), 1990 WL 113874, at *3 (D.D.C. July 26, 1990) (same);
Baltimore Sun Co. v. Goetz, 886 F.2d 60, 65 (4th Cir. 1989) (common law right of inspection
attaches once a search warrant affidavit is filed with the clerk); In re Eye Care Physicians of
Am., 100 F.3d 514, 517 (7th Cir. 1996) (same); In re Search of 1638 E. 2d Street, 993 F.2d 773,
775 (10th Cir. 1993) (same); In re Search Warrant for Secretarial Area, 855 F.2d 569, 573 (8th
Cir. 1988) (“Gunn I’y (same).

Indeed, Rule 41(3) of the Federal Rules of Criminal Procedure requires that all papers
prepared in connection with a search warrant shall be filed with the clerk of the district court in
| the district in which the subject property was seized. Fed. R. Crim. P. 41(i). These records
typically are then available for public inspection. As this Court has explained: “It is the practice
of the Clerk of this Court to create a separate court file for each search warrant, with
accompanying affidavit, and to make these files available to the public, just like any other court

file.” In re Search Warrant, 2000 WL 1196327, at *1. The sealing of search Warrant Materials




has been described as “an extraordinary action,” one which “should be done only if the
government shows a real possibility of harm.” 3A Charles Alan Wright, Nancy J. King, Susan R.
Klein & Sarah N. Welling, FEDERAL PRACTICE & PROCEDURE, CRIMINAL § 672 (3d ed. 1999).

The presumption favoring access to judicial records is at its apex for search Warrant
Materials because those documents “adjudicate[] the right of individuals under the Fourth
Amendment not to be subjected to government intrusion into areas in which they might
reasonably have expected privacy absent a judicial determination of sufficient cause.” /n Re
Sealed Search Warrant, Nos. 04-M-370 & 04-M-388, 2006 WL 3690639 * 3 (N.D.N.Y. Dec. 11,
2006). Because “[t]he judicial determination whether to permit the government to enter and
search a person’s private property and possessions” is an exercise of power “at the heart of the
performance of judicial functions,” the common law presumption of access to search Warrant
Materials also “carries the maximurn possible weight.” Id.

Even where Warrant Materials are filed under seal, their status as public documents to
which therc is a presumption of access remains unchanged. In re Application of Newsday, 895
F.2d 74, 79 (2d Cir. 1990).° The common law right thus applies fully to the Warrant Materials
now being sought. The warrants have either long since been executed or the searches will never
be conducted, the public knows that the targeted individuals were under investigation, and the
government has now declared the investigation completed and the case solved. No compelling

reason exists for keeping these court records under seal.

> In this respect, search Warrant Materials are in a different class of documents and
distinguishable from grand jury records, “to which no general right of access has ever been
recognized.” Newsday, 895 F.2d at 79.




B. First Amendment Right

As the Court of Appeals for the District of Columbia Circuit observed in Washington
Post Company v. Robinson, 935 F.2d 282 (D.C. Cir. 1991) (“Robinson™), “[t]he first amendment
guarantees the press and the public a general right of access to court proceedings and court
documents unless there are compelling reasons demonstrating why it cannot be observed.” Id. at
287. This First Amendment right of access to judicial records also encompasses access to search
warrant materials filed with a court, once the warrant has been executed and an investigation
completed.

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980), and its progeny hold that
the First Amendment right extends to government proceedings and information that historically
have been available to the public, and where public access plays a “significant positive role” in
the functioning of government. E.g., Globe Newspaper Co. v. Superior Court, 457 U.S. 596,
605-07 (1982); Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 8-9 (1986) (“Press-
Enterprise II”’); ABC v. Stewart, 360 F.3d 90, 98 (2d Cir. 2004). Under this “experience” and
“logic” analysis, the right of access “has special force” when it carries the “favorable judgment
of experience,” but what is “crucial” in deciding where an access right exists “is whether access
to a particular government process is important in terms of that very process.” Richmond
Newspapers, 448 U.S. at 589 (Brennan & Marshall, J.J., concurring).

Under the same experience and logic analysis, the First Amendment right attaches to
court-filed search warrant affidavits and related materials. The “experience” prong of the
analysis is satisfied by the previously-recognized existence of the common law right to inspect
search warrant affidavits. See Hartford Courant v. Pellegrino, 380 F.3d 83, 92 (2d Cir. 2004)

(existence of common law right is generally sufficient evidence of “a history of openness™). The



“favorable judgment of experience” is further confirmed by the obligation imposed by Rule 41 of
the Federal Rules of Criminal Procedure to file search warrant affidavits with the court, and the
fact that such documents “are routinely filed with the clerk of court without seal.” Gunn I, 855
F.2d at 573.

The “logic” or “policy” prong is equally satisfied. The focus of this analysis is whether
public access to search warrant affidavits contributes to the functioning of the judicial process of
which they are a part. Plainly it does. In Richmond Newspapers, the Supreme Court identified at
least five distinct interests advanced by open proceedings, each of which equally applies to
unsealed search warrant materials: (1) ensuring that proper procedures are being followed; (2)
discouraging perjury, misconduct of participants, and biased decisions; (3) providing an outlet
for community hostility and emotion; (4) ensuring public confidence through the appearance of
faimess; and (5) inspiring confidence in government through public education regarding the
methods followed and remedies granied by government. See Richmond Newspapers, 448 U.S. at
569-71.

The disclosure of the specific Warrant Materials at issue here likewise advances these
interests. The disclosure of the Warrant Materials will materially assist the public in
understanding the nature of the evidence the government possessed regarding Dr. Hatfill, who

maintained throughout the course of the Amerithrax investigation that he was being unfairly

% While history and policy are interrelated in the Supreme Court’s definition of the right
of access, the absence of historical evidence of access to search warrant affidavits would not
defeat the right. In Press Enterprise Co. v. Superior Court, the Court noted that the First
Amendment right attached to pretrial proceedings even when they had “no historical
counterpart,” but the “importance of the . . . proceeding” was clear. 478 U.S. 1, 10 n.3 (1986).
See also United States v. Chagra, 701 F.2d 354, 363 (5th Cir. 1983) (lack of historic record of
access to bail proceedings does not bar recognition of a First Amendment right of access).
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targeted by the government, and will help the public assess whether the government followed
proper procedures in the course of its prolonged investigation of an innocent man, and whether
the government was even warranted in targeting him in the first instance. Similarly, disclosure
of the Warrant Materials will allow the public to assess the strength of the government’s case
against Dr. Ivins and perhaps instill the public with confidence that the government has
identified the person responsible for the anthrax mailings and that its decision to declare him the
sole perpetrator of the anthrax attacks was warranted and fair.

The public interest in evaluating the government’s conduct of this investigation is
particularly significant in light of the important national security interests underlying its effort to
solve the crime, and the massive costs to taxpayers of this unprecedented undertaking, involving
“hundreds of thousands of agent-hours” and “many hours of prosecution time.” Shane Decl. Ex.
B. The government itself was motivated by these same interests when it sought to unseal the
Warrant Materials relating to Dr. Ivins and discussed them in detail at the August 6 press
conference. Jd. (“[Blecause of the extraordinary and justified public interest in this investigation,
as well as the significant public attention resulting from the death of Dr. Bruce Edwards Ivins
last week, today we are compelled to take the extraordinary step of providing . . . the American
public with an overview of some recent developments as well as some of our conclusions.”).

The “logic” of public access to search warrant affidavits is also implicit in the past
recognition of the common law right. As the Supreme Court explained in Nixon v. Warner
Communications, Inc., 435 U.S. 589, 598 (1978), the common law right of access exists because
it is essential to “the citizen’s desire to keep a watchful eye on the workings of public agencies.”
Such oversight is particularly important when it comes to the Fourth Amendment and the use of

government power to invade a private home. See, Gunn I, 855 F.2d at 573 (access to search
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warrant material an effective restraint on prosecutorial or judicial misconduct). See also,
Lugosch, 435 F.3d at 119 (monitoring “deters arbitrary judicial behavior” and gives public
confidence in the “conscientiousness, reasonableness, [and] honesty of judicial proceedings™).

While application of the First Amendment right of access to such Warrant Materials has
not widely been litigated in the Courts of Appeals, the Eighth Circuit has concluded that the
constitutional access right does indeed apply to search warrant affidavits. Gunn I, 855 F.2d at
572-74. No other Circuit has disagreed in the circumstances presented here.’

Indeed, because Warrant Materials themselves adjudicate important constitutional rights,
application of the public’s constitutional right of access is particularly appropriate. Warrant
Materials adjudicate the right of individuals under the Fourth Amendment to be free from
government intrusion into their homes and other private property, among this country’s highest
values. See generally Stanford v. Texas, 379 U.S. 476, 481-484 (1965) (describing the history of
the Fourth Amendment and noting that its represented a “culmination . . . of a struggle against
oppression which had endured for centuries.”). The judicial determination whether to permit the
government to enter and search a person’s private property is a determination of an individual’s
substantive legal rights. See generally United States v. Leon, 468 U.S. 897, 913-14 (1984)

(court’s exercise of duties under Fourth Amendment warrant requirement mandates a “detached

” Rulings by the Fourth and Ninth Circuits declined to apply a constitutional right of
access to search warrants, but did so at the pre-indictment stage of on-going investigations, a
distinctly different factual context with a different tradition of access and different policy
implications. See Baltimore Sun Co. v. Goetz., 886 F.2d 60, 62-65 (4th Cir. 1989); Times Mirror
Co. v. United States, 873 F.2d 1210, 1221 (9th Cir. 1989). Practical and policy concerns
regarding how the release of pre-indictment warrant materials will interfere with an ongoing
criminal investigation simply are not present where the government investigation has ended. See
In re Sealing and Non-Disclosure of Pen/Tap/2703(d) Orders, Mag. Nos. H-08-218M & H-08-
219M, 2008 WL 2315862, at *12 (S.D. Tex. May 30, 2008) (“[N]o court has ruled that search
warrant applications may be sealed indefinitely after the investigation comes to a close.”).
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and neutral” judge who will ““not serve merely as a rubber stamp for the police’) (citation
omitted); Johnson v. United States, 333 U.S. 10, 14 (1948) (“The right of officers to thrust
themselves into a home is also a grave concern, not only to the individual but to a society which
chooses to dwell in reasonable security and freedom from surveillance.”).

Proceedings that set limits on individual liberty, such as those represented by the Warrant
Materials, demand openness. There is a both a history and logic to public access where citizens’
constitutional rights are so directly at stake, and a necessity for it to ensure public understanding
and confidence in our judicial system. As another district court noted in ordering search Warrant
Materials released to the public, ““[pleople in an open society do not demand infallibility from
their institutions, but it is difficult for them to accept what they are prohibited from observing,””
United States v. Kott, 380 F. Supp. 2d 1122, 1124-25 (C.D. Cal. 2004) (quoting Press-Enterprise
I, 478 U.S. at 13), aff'd, 33 Media L. Rep. 1954 (9th Cir. 2005) (also at 2005 WL 1400288).

In short, there exists both a common law and constitutional right of public access to the

Warrant Materials that the Times has standing to enforce.

II. NO PROPER BASIS EXISTS FOR THE CONTINUED SEALING OF THE
REQUESTED WARRANT MATERIALS

-A party seeking to restrict access rights bears the burden of justifying any limitation.
Where, as here,
the State attempts to deny the right of access in order to inhibit the
disclosure of sensitive information, it must be shown that the
denial is necessitated by a compelling governmental interest, and is
narrowly tailored to serve that interest.
Robinson, 935 F.2d at 287 (citation omitted); see Johnson v. Greater Southeast Community

Hospital Corp., 951 F.2d 1268, 1277-78 (D.C. Cir. 1991); Lugosch, 435 F.3d at 123-24 (same).

Because a restriction on access must be “no broader than is necessary to protect those specific
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interests identified as in need of protection,” Johnson, 951 F.2d at 1278, any order limiting
access must also be effective in actually protecting the interest for which sealing is ordered. See
Press-Enterprise I, 478 U.S. at 14 (party seeking secrecy must demonstrate “that closure would
prevent’” harm sought to be avoided); /n re The Herald Co., 734 F.2d 93, 101 (2d Cir. 1984)
(closure impermissible if information “has already been given sufficient public exposure™).
This Court has previously articulated six factors to assist in the judicial sealing

determination:

(1) the need for public access to the documents at issue; (2) the

extent to which the public had access to the documents prior to the

sealing order; (3) the fact that a party has objected to disclosure

and the identity of that party; (4) the strength of the property and

privacy interests involved; (5} the possibility of prejudice to those

opposing disclosure; and (6) the purposes for which the documents
were introduced.

Johnson, 951 F.2d at 1277 n.14 (citing Hubbard, 650 F.2d at 317-22).%

As discussed supra at 2-4, the need for public access to the Warrant Materials cannot
seriously be disputed. The government has conceded that they are unquestionably relevant to the
American public’s understanding of the Amerithrax investigation and the conclusions the
government has made in connection with its decision to close the investigation. See Shane Decl.
9 9. The government spent countless investigative hours trying to uncover the perpetrator of the
anthrax mailings and has been charged by some as wasting many of those hours focusing on Dr.
Hatfill, a man the government has cleared from any involvement in the anthrax mailings.

Moreover, privacy interests that might normally support sealing are not implicated by the

disclosure of the Warrant Materials sought by the Times. This case does not present the usual

¥ These factors were developed in considering the scope of the common law right of
access. Some courts have held that a higher standard is required where the First Amendment
right also applies. See generally, Lugosch, 435 F.3d at 121-125 (and cases cited therein).
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privacy concerns arising from the fact that “the issuance of a warrant . . . may indicate to the
public that government officials have reason to believe that persons named in the search warrant
have engaged in criminal activity,” even though “{p]ersons who prove to be innocent are
frequently the subjects of government investigations.” Times-Mirror Co., 873 F.2d at 1216.
With respect to Dr. Hatfill, the government itself identified him as a “person of interest” in the
Amerithrax investigation, Dr. Hatfill himself brought a lawsuit against the government seeking,
among other things, vindication for the government’s unwarranted investigation of him, and
various aspects of the investigation of Dr. Hatfill, including the searches of his apartments, were
the subject of widespread public and media attention. With regard to Dr. Ivins, the government
has declared that he was the sole individual responsible for the anthrax mailings and has
contended that it would have been able to prove this fact beyond a reasonable doubt had Dr.
Ivins been put to trial. The government has already released numerous warrant materials
purporting to show Dr. Ivin’s guilt. Thus, the public right of access should trump the minimal
privacy interests at stake here. See In re Search Warrants Issued June 13, 1988 for the Office
and Home of William M. Galvin, Misc. Nos. 87-218 & 88-216, 1989 U.S. Dist. LEXIS 5240, at
*4-5 (D.D.C. May 12, 1989) (recognizing diminished expectations of privacy where subject of
search warrants already subjected to media attention as a result of government investigation).
While some information contained in the requested search warrants materials may need
to remain sealed under Federal Rules of Criminal Procedure 6(¢) and 49.1, much of the
information need no longer be sealed or otherwise protected, and should be disclosed at this time
given the intense public interest in understanding what the government did to investigate the
anthrax mailings and the basis for its belief that the crime was carried out by a single individual

who has since died.
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CONCLUSION

For all of the foregoing reasons, the Times respectfully requests that the Court enter an

Order unsealing the Warrant Materials relating to the government’s investigation of Dr. Ivins,

Dr. Hatfill and/or Peck Chegne, in connection with the Amerithrax investigation.

Dated: September 4, 2008

Of Counsel:

David E. McCraw

The New York Times Company
620 Eighth Avenue

18th Floor

New York, NY 10018

Respectfully submitted,

LEVINE SULLIVAN KOCH & SCHULZ, L.L.P.

By: Q_, ‘1w

avid A. Schulz, DC Bar No. 459197
Jeanette M. Bead, DC Bar No. 480539
1050 Seventeenth Street, NW
Suite 800
Washington, DC 20036-5514

Phone (202) 508-1100
Fax (202) 861-9888

16




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE APPLICATION
OF THE NEW YORK TIMES COMPANY Miscellaneous Action No.
FOR ACCESS TO CERTAIN SEALED
COURT RECORDS

DECLARATION OF SCOTT SHANE

I, Scott Shane, pursuant to 28 U.S.C. § 1746, do hereby declare:

1. I am a reporter for The New York Times (the “Times”) in its Washington, D.C.
bureau, and am currently reporting for the Times on the FBI’s investigation into the anthrax
mailings of 2001. T submit this declaration in support of the Times” Motion to Unseal Certain
Sealed Documents relating to that investigation. I make this declaration based on my personal
knowledge.

2. I have been a reporter for over twenty-five years. Ireported for The Baltimore
Sun from 1983 to 2004 and have reported for the Times since 2004. Both as a reporter for The
Baltimore Sun and for the Times, I have regularly reported over the past seven years on the FBI’s
investigation into the 2001 anthrax mailings, which government investigators named
“Amerithrax.” The; Amerithrax investigation has generated widespread public interest and has
been reported about extensively in the press both nationally and internationally. In the wake of
recent announcements by the Department of Justice that it considers the case solved and will
soon close the Amerithrax investigation, my colleagues at the Times and I have published news

articles about the investigation on an alimost daily basis.



3. In June 2008, the government reached a settlement with Dr. Steven J. Hatfill, a
former government researcher who had been described by Justice Department officials as a
“person of interest” in the Amerithrax investigation. The settlement, which provides that Dr.
Hatfill will receive an initial payment of $2.825 million dollars and an annual annuity of
$150,000 for twenty years, resolved a lawsuit that Dr. Hatfill had initiated against the
government in which he alleged, among other things, that the government unlawfully released
information to the media about the government’s case against him. Annexed as Exhibit A is a
true copy of the June 27, 2008 statement by the Department of Justice concerning the settlement,
which is available at http://www.usdoj.gov/opa/pr/2008/June/08-opa-576.html.

4, A little over a month later, on August 6, 2008, Jeffrey Taylor, the Umted States
Attorney for the District of Columbia, named Dr. Bruce E. Ivins “the sole suspect in the case,”
at a Justice Department press conference held just a few days after Dr. Ivins died from an
apparent drug overdose. Annexed as Exhibit B is a true copy of the transcript of the August 6,
2008 conference, which is available on the Department of Justice website at
http://www.usdoj.gov/opa/pr/2008/August/08-opa-697 html. Mr. Taylor further stated that
Dr, Ivins “was the only person responsible for these attacks™ and that “based on the evidence we
had collected, we could prove his guilt beyond a reasonable doubt.”

5. The government has concluded that Dr. Hatfill was not involved in the anthrax
mailings. Annexed as Exhibit C is a true copy of a letter from United States Attorney Jeffrey
Taylor to Thomas Connolly, Dr. Hatfill’s attorney, stating that the Department of J ustice has
concluded that Dr. Hatfill “was not involved in the anthrax mailings.” Now that Dr. Hatfill has
been cleared of any wrongdoing, the press and the public are seeking information concerning,

among other things, how the government came to invest countless investigative hours focusing



on Dr. Hatfill. Legitimate issues have been raised about why Dr. Hatfill was targeted and the
propriety of the government’s extremely aggressive investigative techniques, which included 24-
hour surveillance, sniffing dogs, draining a pond near Dr. Hatfill’s residence, and a number of
other extraordinary measures.

6. | The Amerithrax investigation was among the Justice Department’s highest law
enforcement priorities for nearly seven years, and the government committed significant
resources to uncovering the identity of the perpetrator of the 2001 anthrax mailings. The
government’s recent settlement of the case brought by Dr. Hatfill and its announcement that
Dr. Ivins was the sole person responsible for the anthrax mailings has generated significant
public debate about the propriety of various aspects of the Amerithrax investigation, including
the government’s decision to target Dr. Hatfill in the first instance and the strength of the
government’s case against Dr. Ivins.

7. Dr. Ivins’s friends and scientific colleagues have publicly expressed their doubts
about Dr. Ivins’s responsibility for the anthrax mailings, and the government itself has
acknowledged these doubts, Dr. Vaid Majidi, the Assistant Director responsible for the FBI’s
Weapons of Mass Destruction Directorate, told reporters at an August 18, 2008 science briefing
on the Amerithrax investigation: “I don’t think, number one, we were ever going to put the
suspicions to bed. There is always going to be a spore on the grassy knoll.” Annexed as Exhibit
D is a true copy of the Opening Statement of the August 18, 2008 science briefing, which is
available at http://www.fbi.gov/page2/august 08/anthraxscience_081808.html.

8. The government has acknowledged that federal law enforcement officials

conducted more than 70 searches as part of its Amerithrax investigation. On information and



belief, the warrant applications and returns were all sealed at the time they were filed with the
Court, and many remain sealed at this time.

9. The search warrants and related documents that were issued in connection with
this investigation contain important information about the government’s basis for targeting
particular individuals and the strength of its case against Dr. Ivins. When the Justice Department
briefed the public and the press on the status of the Ameritrax investigation and discussed
previously sealed search warrants and related documents that had been unsealed at the
Department’s request, the Department explained that it was compelled to disclose this
information “because of the extraordinary and justified public interest in this investigation, as
well as the significant public attention resulting from the death of Dr. Bruce Edwards Ivins . .. ."
(Exhibit B).

10.  Although certain search warrants and related documents have been unsealed,
many documents remain under seal. Specifically, the applications for and affidavits supporting
search warrants of Dr. Hatfill’s property and the property of his girlfriend, Pq_ck Chegne, are not
publicly available. These materials remain under seal even though the fact that these searches
occurred and the fruits of the searches are largely known to the public through disclosures made
in various lawsuits filed by Dr. Hatfill. It is also unclear whether all of the search warrants,
affidavits and related materials concerning the investigation of Dr. Ivins have been removed
from the Court’s sealing orders, even though the government has. selectively disclosed some of
this information.

11.  The public and the press are intensely interested in the information contained in
the search warrants and related court filings concerning these three individuals. Access to these

court records will assist the public in assessing the propriety of the government’s actions in



commnection with the Amerithrax investigation, examining the information the government
possessed with respect to Dr. Hatfill’s involvement in the anthrax mailings, understanding how
the investigation got misdirected at Dr. Hatfill at such a substantial cost in time and resources,
and evaluating the evidence the government has collected to support its contention that Dr. Ivins
was in fact responsible for the anthrax mailings. There is a significant and legitimate public

interest in the disclosure of this newsworthy information at this time.

I declare under penalty of perjury that the foregoing is true gand correct.

Executed on September E, 2008

7
I

SCOTT SHANE




EXHIBIT A



epartnent of Justice

FOR IMMEDIATE RELEASE OPA
Friday, June 27, 2008 (202) 514-2007
WWW.USDOJ.GOV TDD (202) 514-1888

Statement of Brian Roehrkasse, Director of Public Affairs, on Department’s
Settlement with Steven Hatfill in Hatfill v. Ashcroft

"The United States has reached a settiement with Steven Hatfill to resolve pending civil litigation about the
disclosures of information related to the investigation of the anthrax mailings in the fall of 2001. The government has
determined that settlement is in the best interests of the United States and has agreed to pay Dr. Haffill and his
attorneys $2.825 million dollars and purchase for Dr. Hatfill an annual annuity of $150,000. By entering into this
agreement, the United States does not admit to any violation of the Privacy Act and continues to deny all liability in
connection with Dr. Haffill's claims.

"The government remains resolute in its investigation into the anthrax attacks, which killed five individuals and
sickened others after lethal anthrax powder was sent through the United States mail. We commend the agents and
law enforcement personnel who have devoted countless hours to the pursuit of the perpetrator of this horrible crime,
and we reassure the public and the victims that this investigation remains among the Department’s highest law
enforcement priorities.”

it
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EXHIBIT B



Jepartment of Justice

FOR IMMEDIATE RELEASE OPA
Wednesday, August 6, 2008 (202) 514-2007
WWW.USDOJ.GOV TDD (202) 514-1888

Transcript of Amerithrax Investigation Press Conference
WASHINGTON, D.C.

3:40 P.M. EDT

MR. TAYLOR: Good afternoon. I'm Jeff Taylor, the United States Attorney for the District of Columbia. | am
joined here today by Joseph Persichini; Assistant Director in Charge of the FBI's Washington Field Office; Chief
Postal Inspector Alexander Lazaroff, and Assistant U.S. Attomey Ken Kohl.As the Department indicated last week
and has been widely reported, substantia! progress has been made in the Amerithrax investigation in recent years.
As you know, this investigation into the worst act of bioterrorism in U.S. history has been one of the largest and most
complex ever conducted by the FBI. The U.S. Postal Inspection Service has also made an extraordinary contribution
to this investigation. Over the past seven years, hundreds of thousands of agent-hours have been dedicated to
solving this crime as well as | may add, many hours of prosecution time.

Ordinarily, we do not publicly disclose evidence against a suspect who has not been charged, in part because
of the presumption of innocence. But because of the extraordinary and justified public interest in this investigation,
as well as the significant public attention resulting from the death of Dr. Bruce Edwards lvins last week, today we are
compelled to take the extraordinary step of providing first, the victims and their families, as well as Congress, and
the American public with an overview of some recent developments as weli as some of our conclusions.

Earlier today, several search warrant affidavits were unsealed in federal court in the District of Columbia.
Among other things, these search warrants confirm that the government was investigating Dr. Ivins in connection
with the attacks, which killed five individuals and injured 17 others in 2001. Dr. lvins was a resident of Frederick,
Maryland, and a long-time anthrax researcher who worked at the U.S. Army Medical Research Institute for
Infectious Diseases, known as USAMRIID.

Dr. lvins died of an overdose on July 29, 2008, and, at the time of his death, was the sole suspect in the case.
Our investigation had begun to shift to a particular laboratory at USAMRIID in 2005 and began to facus on Dr. lvins
as a suspect in 2007. In the weeks prior to his death, we had been in conversations with his attorneys regarding the
direction of the investigation because we believed that based on the evidence we had collected, we could prove his
quilt to a jury beyond a reasonable doubt. Based upon the totality of the evidence we had gathered against him, we
are confident that Dr. Ivins was the only person responsible for these attacks.

We are now beginning the process of concluding this investigation. Once this process is complete, we will
formally close the case. Had Dr. Ivins been indicted, he would have been presumed innocent until proven guilty as is
the case of any other criminal defendant. We regret that we will not have the opportunity to present the evidence to
a jury to determine whether the evidence establishes Dr. lvins’ guilt beyond a reasonable doubt.

We have provided you copies of the court documents, which give details about our evidence. | encourage you
to read through them carefully.

| will summarize from these documents and then I'll turn the podium over to the FBI to go into greater detail. |
will also note that, for a variety of reasons, there may be some questions and details we simply may not be able to
discuss publicly today. | hope you respect these boundaries, given the extraordinary steps we're taking with this
disclosure today.

Now, turning to the evidence.



First, we were able to identify in early 2005 the genetically-unique parent material of the anthrax spores used in
the mailings. As the court documents allege, the parent material of the anthrax spores used in the attacks was a
single flask of spores, known as "RMR-1029," that was created and solely maintained by Dr. lvins at USAMRIID.
This means that the spores used in the attacks were taken from that specific flask, regrown, purified, dried and
loaded into the letters. No one received material from that flask without going through Dr. lvins. We thoroughly
investigated every other person who could have had access to the flask and we were able to rule out all but Dr.
lvins.

Second, as a renowned expert in the production and purification of anthrax spores, Dr. lvins was one of a
handful of scientists with the capability to create spores of the concentration and purity used in the attacks. The
affidavits allege that, not only did Dr. Ivins create and maintain the spore batch used in the mailings, but he also had
access to and experience using a lyophilizer. A lyophilizer is a sophisticated machine that is used to dry pathogens,
and can be used to dry anthrax. We know others in Dr. lvins’ lab consulted him when they needed to use this
machine.

Third, in the days leading up to each of the mailings, the documents make clear that Dr. Ivins was working
inordinate hours alone at night and on the weekend in the iab where the flask of spores and production equipment
were stored. A review of his access records revealed that Dr. lvins had not spent this many "off hours" in the lab at
any time before or after this period. When questioned about why he was in the lab during those off hours prior to
each of the mailings, Dr. vins was unable to offer any satisfactory explanation.

Fourth, the affidavits indicate Dr. lvins had engaged in behavior and made a number of statements that suggest
consciousness of guilt. For example, one night shortly after a search warrant was executed on his house, Dr. Ivins
took highly unusual steps to discard a book and article on DNA coding while under 24/7 surveillance. In addition, he
had submitted a questionable sample of anthrax from his flask of parent spores to the FBI, presumably to mislead
investigators. He had also made far-reaching efforts to blame others and divert attention away from himself, and had
made threatening e-mail statements to a friend regarding the case. Recently, he had detailed threats in his group
therapy session to kill people who had wronged him, after learning he might be indicted.

Fifth, as reflected in the court documents, Dr. lvins had a history of mental health problems and was facing a
difficult time professionally in the summer and fall of 2001 because an anthrax vaccine he was working on was
failing. The affidavits describe one e-mail to a co-worker in which Dr. lvins stated that he had "incredible paranoid,
delusional thoughts at times," and feared that he might not be able to control his behavior.

Sixth, throughout his adulit life Dr. ivins had frequently driven to other locations to send packages in the mail
under assumed names to disguise his identity as the sender. He had also admitted to using false names and aliases
in writings. In addition, he was a prolific writer to Congress and the media, the targeted victims in the anthrax
attacks. Law enforcement recovered 68 letters to such entities from his house in a November 1, 2007 search.

I’ll conciude with one more point. The envelopes used in the attacks were all pre-franked envelopes, sold only
at U.S. Post Offices during a nine-month window in 2001. An analysis of the envelopes revealed several print
defects in the ink on the pre-printed portions of the envelopes. Based on the analysis, we were able to conclude that
the envelopes used in the mailings were very likely sold at a post office in Frederick, Maryland area in 2001. Dr.
Ivins maintained a post office box at the Post Office in Frederick, from which these pre-franked envelopes with print
defects were sold.

During the course of the seven-year investigation, Dr. Ivins was interviewed by federal authorities several times
-- three times in 2008 alone. His statements were inconsistent over time and failed to explain the evidence against
him.

The points | have just gone over are only a summary of the court documents we have provided you. There are
additional details in the documents, which again, we encourage you to read thoroughly. All the information
contained in this statement is now public information. We are able to give you this information because the United
States followed proper procedures and formally requested that a federal court unseal several search warrants in this
investigation, and that court approved the request. In addition, we consulted and received express permission of the
Justice Department to do so.

I'd now like to introduce Mr. Persichini to provide you with some greater detail on the evidence and how the
investigation was conducted. Thank you.



MR. PERSICHINI: Thanks Jeff, Chief Inspector Lazaroff. Good afternoon.

As Assistant Director in charge of the Washington Field Office of the FBI, | was able to be with Director Mueller
this morning as he met with the families of those who died, and many of the surviving victims of these attacks. | was
able to once again offer my sincere and heartfelt condolences, and provide them some of the answers they have
waited for with such patience and understanding for seven years.

As U.S. Attorney Taylor pointed out, over the past seven years, the members of the Amerithrax Task Force,
comprised of FBI Agents and U.S. Postal Service Inspectors, put forth a herculean effort to identify the origin of the
anthrax spores contained in the mailings. And, together with career prosecutors from the Department of Justice,
prepared to bring the person responsible for these crimes to justice.

The Amerithrax Task Force members worked tirelessly on a case that quickly became a global investigation
spanning six continents, and required that new scientific techniques be created. Pastal inspectors, FBI agents,
analysts and scientists worked this investigation 24/7, with unwavering dedication and perseverance.

For example, at the time of the anthrax attacks, the protocols for genetic tests to determine the DNA fingerprint
of individual batches of anthrax had not been developed. The FB! sought out the best experts in the scientific
community and, over time, four highly sensitive and specific tests were developed that were capable of detecting the
unique qualities of the anthrax used in the 2001 attacks.

That is to say, this investigation took our agents and scientists to new territory. An extraordinary amount of
research and testing needed to achieve these groundbreaking accomplishments required months and years of trial
and error analysis and review.

We were then able to trace that to an individual lab, a single flask, and one individual who controlled it. Further,
painstaking investigation lead us to the conclusion that Dr. Bruce E. lvins was responsible for the death, sickness
and fear brought to our country by the 2001 anthrax mailing, and that it appears, based on the evidence, that he
was acting alone.

In closing, | sincerely hope that the documents we have released today provide an overview of our investigation
of the 2001 anthrax mailings, our scientific accomplishments and the conciusion made regarding Dr. lvins.

Thank you.
MR. TAYLOR: We're happy to take some questions.

QUESTION: Can you explain, please, why you would tell a target or someone that you believed that he - that
there was a killer who had a weapon of mass destruction, and then allow that person continued access to a lab
working with -- still having access to some of those substances?

MR. TAYLOR: With respect to the access he actually had, I'll refer to the Department of Defense. However,
when the investigation began to focus on Dr. lvins, the lab was notified of our concerns about him. With respect to
what was done after that, 'l refer you to the Department of Defense.

Jim.

QUESTION: A question for Mr. Persichini. You build - this is obviously, at this point, a circumstantial case. You
build a strong circumstantiat case. What direct evidence do you have? For instance, do you have any tape that was
used on the envelope that was recovered from his home? Do you have any other -- any other evidence that clearly
would link him? For instance, in the affidavit, it mentions that people of this sort often keep souvenirs. Did you find
anything like that at his home?

MR. PERSICHINI: Well first, | would refer back to the documents, because that's the purpose of our press
conference today, to provide you the documents and the information pertained in the documents. As it relates to
admitting evidence into it, 'm going to refer back to Jeff. But again, we're looking at the document itself and the
purpose of our release and providing this information to the families. That's first and foremost for us. So | won'’t
discuss the actuality of evidence, then.MR. TAYLOR: Let me talk for a minute about the circumstantial evidence
notion directives. As I've just laid out, there's plenty of evidence in this case of all types. We have a flask that's




effectively the murder weapon, from which those spores were taken, that was controlled by Dr. lvins. The
anthrax in that flask was created by Dr. lvins. We have the suspicious behavior that he had undertaken over the
years. We have, in addition, the mail envelopes with the tool stamp defects | had mentioned.

But again, back to circumstantial evidence -- thousands of prosecutors in thousands of courthouses prove
cases beyond a reasonable doubt using circumstantial evidence. In fact, the standard jury instruction given by
judges across the country is that a jury can consider circumstantial evidence and direct evidence, and they both can
be given equal weight depending on the jury’s view. So, again, circumstantial evidence? Sure, some of itis. But it's
compelling evidence and our view is we are confident it would have helped us prove this case against Dr. lvins
beyond a reasonable doubt.

Yes.

QUESTION: When did you guys get back around to him? Reading the documents, it said June 17, 2004, the
FBI discovered that the strains matched the flask. And then they got back to him about nine months later and told
him that, and he lied and said than an FBI agent had told him that later. So clearly, by then, it sounds like he was
actually trying to lead to guys astray. He had already given you false specimens, those kinds of things. When did
you get back around to him from March 31 of 2005, as a suspect?

MR. TAYLOR: You've got to remember how complex, complicated this investigation was. At the onset, we had
identified the universe of the persons and labs that might have access to this fype of anthrax, once we identified
what type of anthrax it was. And then over the years, there were efforts to shrink the size of that pool. One of the key
steps was the science that the FBI was able to develop that, over time, allowed them to show that that flask, RMR
1029, was the parent flask for the spores used in those envelopes. That further shrunk the pool, if you will, and
created additional interest in Dr. Ivins. But even at that point, the investigation still had a long way to go, because
there’s still a universe of people who might have access to that flask, or people with whom Dr. Ivins may have
shared some portion of that anthrax.

The initial science breakthrough, if you will, came in early 2005, in terms of having validated science that could
be used to show the flask was the parent; science that could be used at trial, that could lead to admissible evidence.
Then in 2007, as we conducted additional investigative steps, we were able to narrow the focus even further,
exclude individuals, and that left us looking at Dr. Ivins.

QUESTION: So there was at least a two-year delay between the forensic evidence leading to Fort Dietrich, and
really focusing on Dr. lvins. How big a factor was Dr. Hatfield in that, and how did the FBI get so off-track in focusing
on him, apparently as the sole and primary suspect?

MR. TAYLOR: Let me refer back to what | said: It was an extensive investigation. In an investigation of this
scope and complexity, the task is to follow the evidence where it leads. The science breakthrough in *05 leads you
to flask RMR1029. At that point, as | said, there is a tremendous amount of additional investigation that needs to
take place to identify the universe of individuals who had access to that flask, what they did with it, checking lab
books, doing interviews, things of that nature. And only through taking those extensive, time-consuming steps,
involving a lot of agents, were they able to exclude individuals and include others; in particular, Dr. Ivins.

QUESTION: Was Dr. Hatfield under investigation at this time? MR. TAYLOR: Again, the evidence -- the
followed where it lead. That's all I'm prepared to say at this point.

QUESTION: Dr. Hatfield was never established to have access in the Detrick division or possession, obviously,
of anthrax. Yet his residence was searched in June of 2002. Further searches of his property were conducted
throughout that year and beyond. Yet it took until, if I'm reading your documents correctly, late 2007 before you ever
sought to search Bruce lvins' vehicles or his residence. Can you just speak to that gap? And did you determine
whether Dr. Ivins ever had his vehicle cleaned or bleached in the intervening six years?

MR. PERSICHINI: I've talked already about the extensive investigation that took place from 2005 to 2007.
Again, we're talking about a large number of individuals, over 100, who potentially had access to this substance. We
had to go through this laborious process to ferret out or exclude those who were not involved. With respect to the
other individual you mentioned, we were able to determine that at no time could that individual be put in the
presence of that flask from which these spores came.

QUESTION: Jeff, did you find any handwriting samples or hair samples that would have matched Dr. lvins to



the envelopes where the hair samples were found in the mailbox?

MR. TAYLOR: We did not find any handwriting analysis or hair samples in the mailbox. So there were no facts
and circumstances of that part.

QUESTION: You didn't take handwriting samples from Dr. lvins? MR. TAYLOR: We examined handwriting
samples but then there was no comparison made or a specific identification of the handwriting. It appears that when
the analysts would look at it, that there was an attempt to disguise the handwriting. So it was unable to make a
comparison.

With respect to handwriting samples, we did have indications from individuals with whom we spoke that there
appeared to be some similarities in handwriting that were apparent. That said, we did not have a scientifically valid
conciusion that we thought would lead us to be able to admit that in evidence.

QUESTION: Could you speak a little bit about what he said in an e-mail a couple of days before the letters went
out regarding al-Qaeda having some kind of biological weapons or sarin gas or anthrax to this quality? There was
some mention in the affidavits about it, and then it's compared to the letters.

MR. TAYLOR: That's correct. There was an e-mail at the time that mentioned that factor, and we putitin fo
suggest, among other things, some possible connection between what he was describing about death to Israel,
death to America, and what was found in the letters that had been mailed in the attacks. QUESTION: Is that a
strong connection, do you think? MR. TAYLOR: It's circumstantiai evidence.

Yes?

QUESTION: Do you think there's a connection between Ivins and what was known at the time of the Quantico
letter? There was a letter sent in September of 2001 identifying an Arab-American scientist at Fort Detrick as a
bioterrorist. The letter also threatened a bioterror attack and also death to Israel. Were you ever satisfied that you
were able to run down that letter and the author of that letter?

MR. TAYLOR: I'm not aware of any connection. To my knowledge, there's no evidence linking the two.
Joe?

QUESTION: In your affidavits, there's a footnote that indicates you searched -- you had probable cause to
search other "individuals,” more than one. Can you talk about the scope or the number of people you searched that
you believe you had probable cause on?

MR. TAYLOR: I'm not going to get into the details of other investigative techniques that were handled that we
used in this case for the other individuals. I'm here today based on all that investigation, we stand here today firmly
convinced that we have the person who committed those attacks, and we are confident that had this gone to trial,
we would have proved him guilty beyond a reascnable doubt.

Mark?

QUESTION: Can you elaborate a little bit on what you think is the motive behind this? Because of him being --
in terms of like other than mental deficiency or imbalance. And also, the evidence in the document seems to suggest
that maybe he was already in a frame of mind to do this and was acting strangely before 9/11. So Is there a
connection with 9/117 Did 9/11 accelerate this somewhat? And finally, you'd mentioned in your statements earlier
something about contacting his lawyers recently and talking with them, proving reasonable doubt. Have you gota
target letter that —- had you informed him that he was being investigated?

MR. TAYLOR: I'm going to take those in reverse order and hope | can remember all three. There had been
scheduled last week a meeting with his lawyer, what we call a reverse proffer, where we were going to sit down with
him and lay our cards on the table: Here's what we have. Here's where this investigation is going. Based on the
evidence that's in the affidavits and other investigation, it seems clear that Dr. lvins was aware that the government
was proceeding in that direction toward bringing charges.

Help me with number two, Mark.



QUESTION: The question was before 9/11, some of the evidence in your chain of evidence about his
increasing the feverish activity suggests that it starts in August or whatever, before --

MR. TAYLOR: The other question you have, Dr. Ivins is a troubled individual, particularly so at that time. He's
very concerned, according to the evidence, that this vaccination program he's been working on may come to an
end. He's also very concerned that some have been criticizing and blaming that vaccination program in connection
with ilinesses suffered by soldiers from, | think, the first Guif War. So that was going on, according to the evidence,
in his mind at that particular time.

With respect to motive, I'll point again to -- with respect to the motive, the troubled nature of Dr. Ivins. And a
possible motive is his concern about the end of the vaccination program. And the concerns had been raised, and
one theory is that by launching these attacks, he creates a situation, a scenario, where people all of a sudden
realize the need to have this vaccine.

QUESTION: In the context of 9/117 In other words, do you think 9/11 precipitated this?
MR. TAYLOR: | don't want to speculate on that. | don't know.
In the back.

QUESTION: Just to follow, any thoughts as to why Senator Leahy, Senator Daschle, and the publication in
Fiorida and the publication in New York?

MR. TAYLOR: Well, | refer you to the documents. In the affidavits, there's some speculation concerning -- or
some indications, some evidence, ideas, concerning Senator Leahy and Senator Daschle. Also there's an e-mail in
one of the documents talking about the National Enquirer, and the site in Florida was the publication of the National
Enquirer.

QUESTION: Could you address the reports today that the family had been confronted at a mall in Frederick,
Maryland at one point by investigators?

MR. TAYLOR: That's categorically false. The notion that somehow these people were coerced or abused by
the agents or the lawyers is categoricaily false. These agents handled themselves professionally, responsibly, and
with great respect for Mr. Ivins and for his family. And I'd say the same thing about the prosecutors in this case.
They are pros, and they handled themselves the right way.

Joe, do you want to say anything about that?

QUESTION: Can you tell us Dr. lvins was able to get the anthrax out of the lab and how he did not get sick
himself? Also, were you able to place him at the mailboxes in Princeton?

MR. TAYLOR: With respect to your first question about getting the anthrax out of the site, Dr. lvins - and
correct me if I'm wrong, Ken -- had vaccinated himself against anthrax.

With respect to the mailbox, as | laid out before, there is ample evidence in this case pointing fo Dr. Ivins as the
individual who drove to Princeton to mail those letters. He had the hours in the hot seat during the relevant times.
We looked at the records when he was at work and when he would have had time to drive to Princeton, New Jersey.
And it's clear from those records that he had time on the relevant occasions to drive to Princeton, mail the
envelopes, and come back. There's also evidence I'l refer you to in the affidavits concerning where that mailbox
was located in Princeton, New Jersey in relation to some obsessive conduct on his part with regard to a sorority.
Again, it's a chain. It's a chain of evidentiary items that, assembled together, leads to one reasonable conclusion,
and that is Dr. Ivins mailed that anthrax in those envelopes from that mailbox in Princeton.

Yes?

QUESTION: Is there evidence like a gas receipt that shows that he was there, 1 mean, that actually proves that
he was in that area?

MR. TAYLOR: We don't have that piece of direct evidence you mentioned.



Yes?

QUESTION: Sir, two questions. Is there any evidence at all that Dr. Ivins, based on his knowledge of his
coworker, somehow framed or set up Dr. Hatfield? And secondly, given the fact that this guy had mental problems
going back to 2000, you allege, how is it possible that a guy of his state of mind could have tricked the FBI for so
fong into thinking it was somebody else, or at least not him? The first question is about Dr. -

MR. TAYLOR: There's no evidence to indicate anything like that. With respect to the second question, no. As |
said, the evidence was followed by the FBI. They conducted an exhaustive investigation, narrowing the universe.
Eventually, as | said, the key breakthrough was the science that then focused their attention laser-like onto that flask
and the person who had control of that flask and the person who made the spores in that flask. And then
furthermore, as the investigation continues, we learn — we can exclude others. We learn about the lyophilizer and
his expertise in using that and how that could have been used to dry those spores.

QUESTION: You make the case that he was coming unhinged. How could a guy in his fragile state, as you
describe it in these papers, for years - you know, alcoholism, mentai problems, paranoid, delusional, things you
described — how could he get away with this for so long? MR. TAYLOR: Well, I'm not going to speculate on how. |
can't get into his mind. i think what you're asking, sir, answers the question itself. He had been this way for a
number of years, going back for quite a number of years, and still able to carry on his professional life at USAMRIID.

Yes?

QUESTION: Sir, Mickey McCarter from Homeland Security Today. The scientific breakthroughs that we're
discussing here, what would they need for future investigations into a sort of similar situation with anthrax or
bioterrorism?

MR. TAYLOR: Joe?

MR. PERSICHINI: Well, | think first as we displayed in this case, the ability to use DNA to track this spore or the
anthrax that was used is significant. Now, we do have yet -- the FBI lab has to come out with publications. We were
prepared to use this analysis if we went to trial. So this is a major development. It's a significant development, and
we talk about the timeframe that has taken to develop that DNA. But when you think about the universe of samples
and the testing and the procedures and the verification that was done, this is - this is a huge development not just
for the FBI but all of us in law enforcement. Again, we faced a weapon which we had never, ever faced before in our
life, an inability to trace that evidence such we do with either DNA or firearms or fingerprints. This is a, | think, a
significant development and kudos to the lab folks that have helped.

QUESTION: When will your research be published?

MR. PERSICHINI: I'm not going to comment on -- on when the publications and the process will come out, but
the FB! lab will do that accordingly.

QUESTION: Mr. Secretary, could you talk a little more about the meeting with the families today., just a little
more about the meeting with the families?MR. TAYLOR: Let me add something on the science. It's important that
the science was developed, but also that it's been validated, that it's something that's scientifically approved that
can be used going forward in investigations to bring cases. And while the breakthrough came in 2005, there was an
additional piece of validation regarding another assay that didn't take place untii 2007.

Now, yes, sir?

QUESTION: Yeah, if you could just talk a little more about the meeting with the families. | think this was the first

time that they all came from across the country and was invited by the FBI. Could you just talk a litfle bit more about
that the meeting went over two hours. Did they seem satisfied with the explanation and what's the follow-up
because some of them are saying they still have more questions and they're not quite knowing that this one person
could do all these things and all these mailings? So what assurance did you have for some of the families who could
not come to Washington today?

MR. PERSICHINI: Well, | think as we -- we started this conference today, the primary mission for us was to sit
with the families, and FBI Director Mueller personally provided them the briefing, was there for about two hours. |
think it was an outstanding opportunity for us to put forth the documents, to have the ability to show them what we



believe to be the evidence. And as | said earlier, it has been a long time, seven years, and because of our rules,
because of the investigative steps, we could not disclose them that evidence.

So I'm not going to characterize how it was received or -- or the mood of - of these individuals. | think it was
important for all of us, and the investigative team was all there present. | think I'd clarify it as a moving day for all of
us, very important in this investigation to bring closure.

QUESTION: Yes, | have a two-part question.
MR. TAYLOR: Yes, in the back.

QUESTION: One, with the issue with us not knowing if that was his handwriting and also not knowing that he
put these letters in the mailbox. How -- how are you so sure that there wasn't another person involved?

MR. TAYLOR: The evidence | described in my statement and that 've described throughout this question-and-
answer period, as | said, led us to conclude that Dr. Ivins is the person who committed this crime. We are confident
based on the evidence we have that we could prove this case beyond a reasonable doubt.

QUESTION: Also, I'd like to ask the Postal Inspector -- | don’t know which one. When are you -- are you
planning to brief or speak with the postal workers who were affected or is that the end of it?

MR. LAZAROFF: We, today, this morning sent out a letter from the Postmaster General to all of our postal
employees to talk a little bit about the investigation. And the answer to your question is yes. We are planning to - to
speak with our employees further and we do have our employee support folks onsite in the -- in the facilities that
were impacted to provide further assistance to any employee that's in need.

QUESTION: You're speaking about EAT. I'm speaking about having a briefing with the employees because |
am also one of the affected employees. So | would like to know are you-all planning to do anything to meet with us
so that we can get a briefing and also ask our questians.

MR. LAZAROFF: Yeah, | think that — ! think, as | said, we sent general information out today, and | think we
had folks onsite in some of the critical facilities. And the plans are to provide briefings to the employees in the —in
the facilities that were impacted. And, of course, we'll answer the questions as the questions come into the postal
service. But remember, we have 700,000 employees across the country, and we're focusing on the employees that -
- that are in those critical facilities and we're going to provide general information but very specific information to the
folks closest to where the incidents took place.

QUESTION: Mr. Persichini, when did you find out that Dr. lvins might be suicidal and if you found that out, |
guess the answer is yes, did it occur to you to take some kind of measures to keep from him the fact that you were
about to close in on him so that you were able to keep him alive, try to arrest him all at once?

MR. TAYLOR: Our job in law enforcement is to pursue our criminal investigation. With respect to what was
troubling Dr. lvins, the agents involved in the case had been keeping tabs on Dr. lvins for quite some time as part of
the investigation. We came -- became aware through law enforcement authorities in Frederick, Maryland some new,
more serious concemns and that he had been picked up by those authorities and taken to a facility in Maryland. We
also learned when he was released, and from that time just a few days before he took his life, FBI agents were
conducting 24/7 surveillance. We were able to prevent him from harming anyone else. Unfortunately, we were
unable to prevent him from harming himself.

QUESTION: Did you ever feel that he was going to commit another act like this one? Was that a possibility?

MR. TAYLOR: | don't want to speculate about possibilities. What we know is that the attacks took place when
they did and there have been nothing similar since then.

QUESTION: Can you speak a litle broadly about some of the skepticism that people have?

Amerithrax Court Documents
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U.S. Department of Justice

Jeffrey A. Taylor
United States Attorney

District of Columbia

Judiciary Center
555 Fourth 51, N.W.
Washington, D.C. 20530

Aungust 8, 2008
Thomas Connolly, Esq.
Harris, Wiltshire & Graonis LLP
1200 Eighteenth Street; NW
Washington, DC 20036

Dear Mr. Connolly:

This letter reiterates the Department’s position concerning your client, Dr. Steven Hatfill,
which we had sought to make clear at our August 6, 2008, press conference.

Over the course:of the FBI's seven-year investigation into the anthrax mailings of 2001,
the FBI scrutinized hundreds of potential suspects in the United States and abroad, and always
endeavored to follow the evidence wherever it led. That evidence led to one man, Dr. Bruce
Ivins, and excluded your client as a subject or target of the investigation. 'As the Department
- stated publicly on August 6, 2008, we believe that Dr. Ivins, acting alone, committed the anthrax
mailings.

The scientific breakthroughs that allowed investigators to trace the source of the anthrax
used in the 2001 attacks to the flask of anthrax stored in Dr. Ivins's laboratory at USAMRIID
took several years to develop and validate. These forensic techniques did not exist in the summer
of 2002, when the FBI conducted a search at the home of your client. We have concluded, based
on lab access records, witness accounts, and other information, that Dr. Hatfill did not have
access to the particular anthrax used in the attacks, and that he was not involved in the anthrax
mailings.

Sincerely yours,

%'éY A. TAYL

ited States Attorney




EXHIBIT D



Contact Us

= Your Local FBi Office
~ Qverseas Offices

~ Submit a Crime Tip

~ Report Internet Crime
- More Contacts

Learn About Us

= Quick Facts

~ What We Investigate
- Natt. Security Branch

. Information
" Technology

= Fingerprints & Training
~ Laboratery Services

= Reports & Publications
- History

- More About Us

Get Our News

- Press Room

~ E-mail Updates 254
~ News Feeds EJ

Be Crime Smart

- Wanted by the FBI
- More Protections

Use Our Resources
= For Law Enforcement
- For Communities

» For Researchers

- Mare Services

Visit Our Kids' Page

Apply for a Job

Headline Archives

SCIENCE BRIEFING ON THE ANTHRAX INVESTIGATION
Opening Statement by Dr. Vahid Majidi

08/18/08

Good afternoon ladies and gentlemen. | am Vahid Majidi, the Assistant Director responsible for
the FBI's Weapons of Mass Destruction Directorate. | would like to start today’s session with a
brief opening statement and define the scope of our roundtable discussion.

After nearly seven years of investigation we have developed a body of powerful evidence that
allows us to conclude that we have identified the origin and the perpetrator of the 2001 bacillus
anthracis mailings.

The attribution process and identification of a specific perpetrator relies on the confluence of
intelligence, investigative, and forensic information. It is the forensic information that determined
the source of the 2001 bacillus anthracis mailings to be derived from a unique pool of spore
preparations known as RMR-1029 that was maintained at U.S. Army Medical Research Insfitute
for Infectious Diseases, Fort Detrick, Maryland (USAMRIID). While there were countiess
investigative hours spent narrowing the field of suspects, we are here today to focus on the
scientific aspects of this case.

First of alt, let me dispe! some frequently repeated erroneous information. For example:

= There were no intentional additives combined with the bacillus anthracis spores ioc make
them any more dispersible.

n The purity of samples obtained from the four letters (Hart and Russell Senate office, and
NBC and New York post offices in New York) were sufficiently different, which allowed us
to conclude that at least two different bacillus anthracis batches were prepared from the
original RMR-1029. This indicates that aliquots of the RMR-1029 were removed and
cultured in at least two separate batches to produce the materials used in the mailings.

The FBI began this complex investigation by coordinating analyses of the spore powders
contained in the 2001 bacillus anthracis mailings. We enlisted the help of many biodefense
experts to assist our examinations, including those who had previously developed tests to
differentiate strains of bacillus anthracis and identify the spores in the letters as the “Ames
strain.”

Other analytical strategies were employed to target the chemical and elemental profiles of the
spore powders. Specific fechniques included scanning and fransmission electron microscopy,
energy dispersive X-ray analysis, carbon-dating by accelerator mass spectrometry, and
inductively coupled plasma-opfical emission and mass spectrometry.

Additional scientists from the Department of Defense and the Centers for Disease Control
examined the spore materials and it was determined that there were many phenotypic variants
within the samples. -

With generous support by both the National Institutes of Health, the National Science Foundation
and other government agencies, FBI scientists worked with The Institute for Genomic Research
to determine if genetic mutations were responsible for the altered appearance of the variants
found in the bacillus anthracis letters. Several genetic mutants were discovered in these sfudies.



FBI microbiologists contracted the assistance of several laboratories to develop highly specific
assays to detect four specific genetic mutations found in the bacillus anthracis letters.

The mutation detection assays were validated and used by the FBI Laboratory o examine the
repository of bacillus anthracis Ames that was collected through the course of the investigation.

This unprecedented scientific approach allowed the FBI to identify potential sources of the
bacillus anthracis used to produce the 2001 spore powders.

Through a comprehensive analytical approach, the investigators were provided with validated
scientific data which linked the materiat used in the 2001 attacks to material from USAMRHD
identified as RMR-1028.

It is important to emphasize that the science used in this case is highly validated and well
accepted throughout the scientific community. The novelty is in the application of these
techniques for forensic microbiology.

Today, 1 am very confident that the significant lessons learned from the 2001 bacillus anthracis
case have been rigorously evaluated by the FBI and appropriate actions have been taken to
safeguard the American public. The FBI Laboratory has revolutionized the approach to
nontraditional forensic samples and has developed robust capabilities to collect and examine
evidence containing biological, chemical, radiological or nuclear materials. We have developed a
strong partnership with the U.S. government laboratory complex, public health system, private
industry and academia to significantly enhance our capabilities dealing with future
investigations. The creation of the Weapons of Mass Destruction Directorate is another example
of the FBI’s progressive approach focusing on prevention as well as investigation of all issues
involving chemical, biological, radiological and nuclear materials.

Please note that there were many dedicated individuals, including prosecutors, scientists,
investigators, analysts, and support personnel that worked on this case.

Finally, | am asking you to understand that this is the first step toward broader dissemination of
the scientific information surrounding this case. Additional information will be available through
peer reviewed publications and | ask you to please respect the integrity of this process. In fact,
several research projects related to the FBI's investigation have already resulted in peer reviewed
publications and we will provide you with that list. Additional publications will be available for peer
review as more information from the investigation is released.

Before we open the floor for questions and answers session, we would like fo introduce you fo
our distinguished panel. Today, we have with us a small group of individuals representing the
large cadre of non-Bureau scientists that helped us chart and navigate our scientific path through
this unprecedented case. In the near future, after we work through each non-disclosure
agreement and privacy issues, we will release the names of those key individuals who tirelessly
worked with us on the 2001 bacillus anthracis mailings.

To my left is the current FBI Laboratory Director, Dr. Chris Hassell. Dr. Hassell will introduce our
panel members.

Professor Paul Keim

Professor Paul Keim is Regents Professor of Biology and holds the Cowden Endowed Chair in
Microbiology at Northern Arizona University. He is also Director of the Pathogen Genomics
Division at the Translational Genomics Research Institute. His research focuses on molecular
genetics for a wide variety of organisms, including bacteria, fungi, plants and animals. His work in
support of the FBI included identification of the spore powders as the Ames strain of the anthrax
bacillus. :

Dr. James Burans

Dr. James Burans is currenily the Associate Laboratory Director of Nationa! BioForensic Analysis
Center (NBFAC). He has been in the forefront of development of diagnostic assay techniques to
identify and characterize biological threat agents. He led several of the Scientific Working Groups
that were assembled from the National Academy of Sciences, National Laboratories and other
Federal R&D facilities.




Dr. Rita Colweil

Dr. Rita Colwell is currently Distinguished Professor both at the University of Maryland, College
Park, as well as at the Johns Hopkins University Bloomberg School of Public Heaith, and she is
also Senior Advisor to Canon U.S. Life Science Inc. From 1998 to 2004, she served as Director
of the National Science Foundation, which provided funding for much of the genetic sequencing
efforts in support of the FBI investigation. She has served as president of the American
Association for the Advancement of Science, the American Society for Microbiology, and she is a
member of the National Academy of Sciences. In July 2007, she received the National Medal of
Science.

Professor Claire Fraser-Liggett

Professor Claire Fraser-Liggett is a Professor of Medicine and Director of the newly created
Institute for Genome Sciences at the School of Medicine, University of Maryland in Baltimore,
Maryland. She was previously the President and Director of The Institute for Genomic Research
(TIGR), where she led teams that sequenced the genomes of several microbial organisms,
including important human and animal pathogens. TIGR petformed genetic sequence analysis in
support of the anthrax investigation.

Dr. Jacques Ravel

Dr. Jacques Ravel is an associate professor of microbiology and a member of the Institute for
Genome Sciences at the University of Maryland School of Medicine, and also was formerly with
The Institute for Genomic Research. His research focuses on the application of microbial
genomics to several key areas, including microbial genome sequence comparative analyses, with
a special emphasis on human microbial pathogens, including Bacillus anthracis. His work
included genetic sequence analysis and characterization of genetic mutants in support of the FBI
investigation.

br. Joseph Michasel

Dr. Michael! is a Distinguished Member of the Technical Staff at Sandia National Laboratories in
Albuguerque, New Mexico. He currently works in the Materials Characterization Department of
the Materials Science Center where he develops and applies electron and ion microscopy to the
characterization of materials. Dr. Michael is a coauthor of the leading textbook on Scanning
Electron Microscopy. He assisted with elemental analysis, electron microscopy of the samples,
and with development of strategies for analysis of chemical/physical characteristics of the spore
powders.

Resources:

- FBI and Department of Justice Detail Amerithrax Case (August 6, 2008)
- Amerithrax Investigation

- Linguistic and Behavioral Analysis (2001)

- The Search for Anthrax

- Details and Images of Letter to Sen. Patrick Leahy
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE APPLICATION
OF THE NEW YORK TIMES COMPANY Miscellaneous Action No.
FOR ACCESS TO CERTAIN SEALED
COURT RECORDS

DECLARATION OF JEANETTE MELENDEZ BEAD

Jeanette Melendez Bead, pursuant to 28 U.S.C. § 1746, declares as follows:

1. T am a member of Levine Sullivan Koch & Schulz, L.L.P,, counsel to The New
York Times Company (the “Times™), and a member in good standing of the Bar of the District of
Columbia. I make this declaration to place before the Court public records and facts relevant to
the Times’ motion for public access to (;ertain sealed court records. I am familiar with the facts
and circumstances set forth herein, and to the best of my knowledge, information and belief, the
exhibits annexed hereto are true and correct copies of the documents cited herein.

2. The Times is the publisher of The New York Times, a national, daily newspaper of
general circulation. It has reported extensively on the federal government’s investigation of the
anthrax mailings of 2001, an investigation which the government has named “Amerithrax.” The
Times has published hundreds of articles concerning the investigation since 2001. The Times
continued to report on the investigation after the government announced on August 6, 2008 that
the case ié solved, publishing articles concerning the Amerithrax investigation on almost a daily

basis following the announcement.



3. Annexed hereto as Exhibit 1 is a copy of a Statement by the Department of Justice
on the Anthrax Investigation (08-680), which is available on the Department of Justice website at
http://www.usdoj.gov/opa/pr/2008/August/08-opa-680.html. The statement notes that the
Amerithrax investigation “is one of the most complex and comprehensive ever conducted by law
enforcement,” and that “[o]ver the past seven years, the Amerithrax Task Force, which is
comprised of 17 FBI Special Agents and 10 U.S Postal Inspectors, has executed approximately
75 searches and conducted more than 9,100 interviews in the relentless pursuit of the perpetrator
of these attacks.”

4. Annexed hereto as Exhibit 2 is a copy of the Government’s Omnibus Motion to
Unseal Search Warrants and Accompanying Documents, and Memorandum of Law in Support
Thereof (the “Government’s Unsealing Motion”). On information and belief, the Government’s
Unsealing Motion, which is undated, was filed with the Court on or before August 6, 2008. The
search warrants and accompanying documents that are the subject of the Government’s
Unsealing Motion relate to the government’s investigation of Dr. Bruce E. Ivins, who the
government now contends was the sole perpetrator of the deadly anthrax mailings 0of 2001.

5. Annexed hereto as Exhibit 3 is a copy of the Court’s August 6, 2008 Order
granting the Government’s Unsealing Motion.

6. Copies of certain of the search warrants and accompanying documents that were
the subject of the Government’s Unsealing Motion are publicly available on the Court’s website
at http://www.dcd.uscourts.gov/Anthrax-Case-Info.html and on the Department of Justice
website at http://www.usdoj.gov/amerithrax. Annexed hereto as Exhibit 4 are copies of the

webpages listing the documents available on these websites.




7. Based on our firm’s review of the documents available on these websites, it
appears that the following documents are not publicly available: (a) the Return in Mag. No. 08-
496-m; (b) the Return in Mag. No. 08-497-m; and {c) the Application for a Search Warrant in
Mag. No. 08-430-m. By this Motion, the Times seeks access to these documents, which appear
to have been previously unsealed as a result of the Court’s August 6 Order.

8. Annexed hereto as Exhibit 5 are relevant excerpts from the Amended Complaint,
dated November 11, 2008, in Hatfill v. Mukasey, No. 1:03-cv-01793 (RBW) (D.D.C.). This
document reflects that Dr. Steven J. Hatfill was identified by the government as a person of
interest in the Amerithrax investigation, Am. Compl. § 51; that the government conducted a
consensual search of Dr. Hatfill’s apartment on June 25, 2002, id. 9 31-32; that the government
searched a storage shed in Ocala, Florida that had been rented by Dr. Hatfill (which, upon
information and belief, was conducted pursuant to a search warrant), see id. {57; that the
government searched Dr. Hatfill’s apartment pursuant to a search warrant on August 1, 2002, id.
v 42; that the searches of Dr. Hatfill’s apartment were either witnessed by the media or broadcast
live on national television, id. 1§ 34, 42; and that the home of Ms. Chegne was also searched on
August 1, 2002, id. 7 80.

9. Annexed hereto as Exhibit 6 is a copy of a news article published in The New
York Times on September 12, 2002 which reports that on September 11, 2002, the government
searched Dr. Hatfill’s Maryland home for a third time.

10.  Annexed hereto as Exhibit 7 is a copy of correspondence from the Department of
Justice to A.J. Kramer, dated October 16, 2003, along with documents listing the property seized
from Dr. Hatfill and Ms. Chegne during searches conducted on June 25, 2002 and August 1,

2002. These documents were publicly filed in the parties’ Joint Appendix in Hatfill v. The New



York Times Company, No. 07-1162 (4th Cir.), a libel case brought by Dr. Hatfill against the
Times. Exhibit 6 reflects that as of October 16, 2003, the government had seized a fotal of 223
items from Dr. Hatfill and Peck Chegne, who, upon information and belief, was Dr. Hatfill’s
girlfriend at the time.

11.  As the facts and documents set forth above demonstrate, Drs. Hatfill and Ivins
were the subject of considerable inquiry during the Amerithrax investigation, including multiple
searches of their properties. By this Motion, the Times seeks access to any sealed search
warrants, warrant applications, affidavits submitted in support of the warrants, Court Orders, and
returns for all searches, whether conducted or not, relating to the government’s investigation of

Dr. Ivins, Dr. Hatfill and/or Peck Chegue, in connection with the Amerithrax investigation.

I declare under penalty of perjury that the foregoing is true and correct.

¢ - ./
WNETTE MELENDEZ BEAD

Executed on September 4, 2008




EXHIBIT 1




FOR IMMEDIATE RELEASE OPA
Friday, August 1, 2008 (202) 514-2007
WWW.USDOJ.GOV TDD (202) 514-1888

Statement by the Department of Justice on the Anthrax Investigation

The Justice Department, the FBI, and the U.S. Postal Inspection Service (USPIS) today announced that there
have been significant developments in the investigation into the 2001 anthrax mailings, which kilted five individuals
and injured 17 others. In particular, we are able to confirm that substantial progress has been made in the
investigation by bringing to bear new and sophisticated scientific tools.

We are unable to provide additional information at this time. The Department, the FBI, and the USPIS have
significant obligations to the victims of these attacks and their families that must be fulfilled before any additional
information on the investigation can be made public. In addition, investigative documents remain under court seal.

We anticipate being able to provide additional details in the near future.

ADDITIONAL INFORMATION ON THE INVESTIGATION

The Investigation known as "Amerithrax” is one of the most complex and comprehensive ever conducted by law
enforcement. Over the past seven years, the Amerithrax Task Force, which is comprised of 17 FBI Special Agents
and 10 U.S. Postal Inspectors, has executed approximately 75 searches and conducted more than 9,100 interviews
in the relentless pursuit of the perpetrator of these attacks.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In the Matter of the Search of:

Residence at xxxxxxxx Road,
Frederick, Maryland,

owned by Bruce Edwards Ivins,
DOB xx/xx/£xx, SSN xxx-XX-Xxxx

2002 Saturn SL1, blue, 4 door sedan,
bearing VIN # xxXXXXXXXXXXXXXXX,
registered to Bruce Edwards Ivins,
at xxxxxxxxx Road, Frederick, MD

1993 Honda Civic four door sedan,
bearing VIN # xXxXXXxxxXXXx,
registered to Bruce Edwards Ivins,
at xxxxxxxx Road, Frederick, MD

1996 Dodge van, red in color,
bearing VIN # xXxXXXXXXXXXXXXXX,
registered to XXXXXXXXXXXX,

at xxxxxxxxxx Road, Frederick, MD

Safe Deposit Box #48, located at
Farmers & Mechanics Bank, Branch #1
1305 West 7 Street, Frederick, MD
rented by Bruce E. Ivins and xxxxx

Office, Wall Lockers, and Laboratory
Space of Bruce Edwards Ivins, inside
Buildings 1412 and 1425 of the U.S. Army
Medical Research Institute of Infectious
Diseases, on Porter Street, Fort Detrick, MD

Electronic mail stored in account
goldenphoenix111]atjhotmailjdot]com,
controlled by MSN Hotmail Microseft Corp.,
1065 La Avenida, Building 4,
Mountainview, CA 94043

Electronic mail stored in account kingbadger7
@aol.com, controlled by America Online, Inc.
2200 AOL Way, Dulles, VA 20166

Mag. No.

Mag. No.

Mag, No.

Mag. No.

07-524-m

07-525-m

07-526-m

07-527-m

Mag. No. 07-528-m

Mag. No

Mag. No

Mag. No

. 07-529-m

. 08-082-m

. 08-083-m



Electronic mail stored in accounts
jimmyflathead(at]yahoo[dof]com and
xxxxxxx@yahoo.com, controlled by
Yahoo!, Inc., 701 First Avenue, Building D
Sunnyvale, CA 94809

Office, Wall Lockers, and Laboratory
Space of Brixce Edwards Ivins, inside
Buildings 1412 and 1425 of the U.S. Army
Medical Research Institute of Infectious
Diseases, on Porter Street, Fort Detrick, MD

Residence af XXxxxxx
Frederick, Maryland,

owned by Bruce Edwards Ivins
DOB: xx/xxfxx

2002 Saturn SL.1, blue, 4 door sedan
bearing VIN XxXXXXXXXXXXX
registered to Bruce Edwards Ivins,
at xxxxxxxxxxx Road, Frederick, MD

1996 Dodge van, red in color,
bearing VIN xxXXXXXXXXX
registered to XXXXXXXXXXXXXXXX
xxxxxxxxx Road, Frederick, MD

1993 Honda Civic four door sedan
bearing VIN xXXXXXxXxxxx
registered to Bruce Edwards Ivins,
at xxxxxxxxxx Road, Frederick, MD

Mag. No

Mag. No

Mag. No

Mag. No

Mag. No

Mag. No

. 08-084-m

. 08-429-m

. 08-430-m

. 08-431-m

. 08-432-m

. 08-433-m



GOVERNMENT’S OMNIBUS MOTION TO UNSEAL
SEARCH WARRANTS AND ACCOMPANYING DOCUMENTS,
AND MEMORANDUM OF LAW IN SUPPORT THEREOF

The United States of America, by and through its attorney, the United States Attorney for
the District of Columbia, respectfully moves the Court to unseal portions the above-captioned search
warrants and accompanying applications and affidavits in support of the search warrants, as well as
corresponding Court Orders, and permit redacted affidavits, warrants, applications, and Court Orders
to be filed on the public record.

Introduction

The search warrants captioned above arise out of the government’s criminal iﬁvestigation of
the deaths of five persons, and the injury of dozens of others, resulting from the mailing of several
anonymous letters to members of Congress and members of the media in September and October
2001, which letters contained Bacillus anthracis, commonly referred to as anthrax. The Court
granted the government’s application for these warrants pursuant to domestic terrorism search
warrant provisions of Federal Rule of Criminal Procedure 41(b)(3). The search warrants and
supporting affidavits alleged acts constituting threats to witnesses in, and obstruction of, a domestic
terrorism investigation then pending in the District of Columbia. In each instance, the reviewing
magistrate granted the governrnent’s requests and—ordered that the search warrants and accompanying
affidavits, applications, and court orders, be sealed, and further directed that all records be sealed and

entries be delayed on the public docket.



Argument
As the government previously explained in support of its motions to seal, this Court has the
inherent power to seal affidavits and other documents filed in support of search warrants in order to
protect an ongoing investigation and confidential witnesses. Arizona v. Maypenny, 672 F.2d 761,
765 {Sth Cir. 1982); In re Sealed Affidavit(s) to Search Warrants, 600 F.2d 1256 (9th Cir. 1979).

See Washington Post v. Robinson, 935 F.2d 282, 290 (D.C. Cir. 1991); United States v. Hubbard,

650 F.2d 293 (D.C. Cir. 1980); In the Matter of Search Warrants Issued June 13, 1988 for the Office

and Home of William Galvin, Misc. Nos. 87-218, 88-216, reported at 1989 U.S. Dist. LEXIS 5240
(D.D.C. 1989) (“[T}ﬁere exists no First Amendment or common law rights of access to search

warrant documents during the pre-indictment stage of a criminal investigation.”); Shea v, Gabriel,

520 F.2d 879 (1st Cir. 1975); In re Braughton, 520 F.2d 765, 766 (9th Cir. 1975).

In addition, Federal Rule of Ctiminal Procedure 6(¢) prohibi'ts the disclosure of information
obtained during the course of a grand jury investigation, and Federal Rule of Criminal Procedure
49.1 requires that certain personat identifying information be redacted from public filings. |

In this case, some of the information contained in the above-captioned search warrants, and
accompanying affidavits, applications, and Court Orders, must remain sealed under the pertinent case
law and federal rules. However, other information need no longer be sealed or otherwise protected,
and thus appropriately should be disclosed and be made part of the public record. The government
therefore has prepared redacted versions of the warrants and accompanying documents that the
government submits should be made a part of the public record. The government will submit both
unredacted and redacted versi§ns to the Court, in camera, for the Court to review before ruling on

the instant motion.



BY:

Regpectfully submitted,

JEFFREY A. TAYLOR
D.C. BAR NUMBER 451-058
UNITED STATES ATTORNEY

//,Q&M@W (Ledor~

RACHEL CARLSON MEBER
Assistant United States Atforney
DCBar No. 456-491

555 Feurth Street, NW, Room 11-909
Natjonal Security Séction

Washington, DC 20530

(202) 353-8055

Kot C- MLM_

KENWETH C. KOHL

Assistant United States Attorney

DC Bar No. 476:236

555 Fourth Street, NW, Room 11-850
National Security Section
Washington, DC 20530

(202) 616-2139

ken.kohl@usdoj.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In the Matter of the Search of:

Residence at xxxxxxxx Road,
Frederick, Maryland,

owned by Bruce Edwards Ivins,
DOB xx/xx/xxx, SSN xxx-xx-XxxXx

2002 Saturn SL1, blue, 4 door sedan,
bearing VIN # xxxxXXXXXXXXXXXXX,
registered to Bruce Edwards Ivins,
at xxxxxxxxx Road, Frederick, MD

1993 Honda Civic four door sedan,
bearing VIN # xxxxxxxxxxxx,
registered to Bruce Edwards Ivins,
at xxxxxxxx Road, Frederick, MD

1996 Dodge van, red in color,
bearing VIN # xXXXXXXXXXXXXXXXX,
registered to XXXXXXXXXXXX,

at xxxxxxxxxx Road, Frederick, MD

Safe Deposit Box #48, located at
Farmers & Mechanics Bank, Branch #1
1305 West 7" Street, Frederick, MD
rented by Bruce E, Ivins and xxxxx

Office, Wall Lockers, and Laboratory
Space of Bruce Edwards Ivins, inside
Buildings 1412 and 1425 of the U.S. Army
Medical Research Institute of Infectious
Diseases, on Porter Street, Fort Detrick, MD

Electronic mail stored in account
goldenphoenix111jatjhotmailfdotjcom,
controlled by MSN Hotmail Microseft Corp.,
1065 La Avenida, Building 4,
Mountainview, CA 94043

Electronic mail stored in account kihgbadger7
@aol.com, controlled by America Ouline, Inc.
2200 AOL Way, Dulles, VA 20166

Mag. No.

Mag. No.

07-524-m

07-525-m

Mag. No. 07-526-m

Mag. No

Mag. No

Mag. No

Mag. No

Mag. No

. 07-527-m

. 07-528-m

. 07-529-m

. 08-082-m

. 08-083-m




Electronic mail stored in accounts
jimmyflathead[at]yahoo[dot]com and
xxxxxxx(@yahoo.com, controlled by
Yahoo!, Inc., 701 First Avenue, Building D
Sunnyvale, CA 94809

Office, Wall Lockers, and Laboratory
Space of Bruce Edwards Ivins, inside
Buildings 1412 and 1425 of the U.S. Army
Medical Research Institute of Infectious
Diseases, on Porter Street, Fort Detrick, MD

Residence af xxxxxxx
Frederick, Maryland,

owned by Bruce Edwards Ivins
DOB: xx/xx/xx

2002 Saturn SL1, blue, 4 door sedan
bearing VIN xxxxXXXXXXXXX
registered to Bruce Edwards lvins,
at xxxxxxxxxxx Road, Frederick, MD

1996 Dodge van, red in color,
bearing VIN xxxxxxxxxxx
registered 10 XXXXXXXXXXXXXXXX
xxxxxxxxx Read, Frederick, MD

1993 Honda Civic four door sedan
bearing VIN xxxxXXXXXXx
registered to Bruce Edwards Ivins,
at xxxxxxxxxx Road, Frederick, MD

Mag. No. 08-084-m

Mag. No

Mag. No

Mag. No

Mag. No

Mag. No

. 08-429-m

. 08-430-m

. 08-431-m

. 08-432-m

. 08-433-m




ORDER
Upon consideration of the. government’s Omnibus Motion to Unseal Search Warrar;ts and
Accompanying Documents and Memorandum of Law in Support Thereof, in the above-captioned
matters, and the record herein, it is this _é’r_é day of August, 2008, hereby
ORDERED that the Government’s Motion to Unseal Search Warrants and Accompanying
Documents is GRANTED, and that the redacted documents presented to the Court be made part of
the public record. It is

FURTHER ORDERED that the unredacted documents presented to the Court shall remain

under seal.
ROYEE C. LAMBERTH
CHIEF JUDGE
UNITED STATES DISTRICT COURT
'FOR THE DISTRICT OF COLUMBIA
Copies to:

Rachel Carlson Lieber

Assistant United States Attorney

555 Fourth Street, NW, Room 11-90%9
Washington, DC 20530

Kenneth C, Kohl

Assistant United States Attorney

555 Fourth Street, NW, Room 11-850
Washington, DC 20530
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UNITED STATES DISTRICT
COURT

FOR THE DISTRICT OF
COLUMBIA

ANTHRAX CASE DOCUMENTS:

(unsealed August 6, 2008)

» MOTION TO UNSEAL

+ ORDER UNSEALING

8/7/08 Mag. No. 08-496-m Apptication

8/7/08 Mag. No. 08-497-m Application

Mag. No. 07-524-m o
Apptication

Search Warrant
Affidavit 1
Affidavit 2
Affidavit 3
Return

Mag. No. 07-525-m Application

Search Warrant
Affidavit
Return

Mag. No. 07-526-m

Application
Search Warrant
Affidavit
Return

Mag. No. 07-527-m



Mag. No

Mag. No

Mag. No

Mag. No

Mag. No

Mag. No

. 07-528-m

. 07-529-m

. 08-082-m

. 08-083-m

. 08-084-m

. 08-429-m

Application
Search Warrant
Affidavit
Return

Application
Search Warrant
Affidavit
Return

Application
Search Warrant
Affidavit
Return

Application
Search Warrant
Affidavit
Return

Application
Search Warrant
Affidavit
Return

Application
Search Warrant
Affidavit

Application
Search Warrant
Affidavit 1
Affidavit 2
Affidavit 3
Affidavit 4



Mag. No. 08-430-m

Search Warrant
Affidavit 1
Affidavit 2
Affidavit 3
Return

Mag. No. 08-431-m

Application
Search Warrant
Search Warrant
Affidavit 1
Affidavit 2
Affidavit 3
Affidavit 4
Return

Mag. No. 08-432-m

Application
Seach Warrant
Affidavit
Return

Mag. No. 08-433-m ..
Application

Search Warrant
Affidavit
Return




ABOUT DOJ
PRESS ROOM
JOBS
WORKING WITH DO3Z
RESOURCES

DOJ AGENCIES

DOJ HOME

famerithrax Court Documents

motion to unseal
order to unseal

07-524-M-01 attachment

07-524-M-01 search warrant

07-524-M-01 search warrant affidavit

07-524-M-01 search warrant application

07-524-M-01 search warrant return

07-524-M-01

07-525-M-01 search warrant

07-525-M-01 search warrant affidavit

07-525-M-01 search warrant application

07-525-M-01 search warrant return

07-526-M-01 search warrant

07-526-M-01 search warrant affidavit

07-526-M-01 search warrant application

07-526-M-01 search warrant return
07-527-M-01 search warrant

07-527-M-01 search warrant affidavit

07-527-M-01 search warrant application

07-527-M-01 search warrant return

07-528-M-01 search warrant

07-528-M-01 search warran} affidavit

07-528-M-01 search warrant application
07-528-M-01 search warrant return
07-529-M-01 search warrant

07-529-M-01 search warrant affidavit

07-529-M-01 search warrant application

07-529-M-01 search warrant return

08-082-M-01 search warrant




08-082-M-01 search warrant affidavit

08-082-M-01 search warrant application

08-082-M-01 search warrant return
08-083-M-01 search warrant

08-083-M-01 search warrant affidavit

08-083-M-01 search wartant application

08-083-M-01 search warrant return

08-084-M-01 search warrant

08-084-M-01 search warrant affidavit

08-084-M-01 search warrant application

08-429Affidavit

08-429AffidavitAttachment

08-429Application
08-429SearchWarrant

08-429SWAffAttach07524

08-4295WAttach07524

08-430SearchWarrant

08-430SWAffidavit

08-430SWAffidavit07524
08-430SWAttachment07524
08-4305WReturn

08-431Affidavit07524

08-431Application
08-431Attachment07525
08-4315W
08-4315W0Q7525

08-431SWAffidavit

08-431SWAttachment

08-431SWReturn

08-432 affidavit

08-432 application
08-432 return

08-432 search warrant



e 08-433 affidavit i

e (08-433 application ]:

e (08-433 return

e (8-433 search warrant
s 08-496 affidavit

e (B-497 affidavit

Disclaimer:

Due to public interest in this case, the Department of Justice is
releasing the court documents in the format unsealed by the court
today. The Department recognizes that these documents are not in an
accessible format. If you have a disability and the format of any
material on the site interferes with your ability to access some
information, please email the Department of Justice webmaster at
webmaster@usdoj.gov. To enable us to respond in a manner that will
be of most help to you, please indicate the nature of the accessibility
problem, your preferred format (electronic format (ASCII, etc.),
standard print, large print, etc.), the web address of the requested
material, and your full contact information so we can reach you if
questions arise while fulfilling your request,

Contact Us | Accessibility | A-ZIndex | SiteMap | Archive [ Privacy Policy | Legal Policies and
Disclaimers
FOIA | For DOJ Employees | Other Government Resources | Office of the Inspector General |
UsA.gov | No FEAR Act
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Case 103-cw-01793-RBW Document 102 Fied 11/82005 Page 1 of 66

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN J. HATFILL, M.D,,
Plaintiff,
v.

JOHN ASHCROFT, in his individual capacity;
ATTORNEY GENERAL ALBERTO
GONZALES, in his official capacity; U.S.
DEPARTMENT OF JUSTICE; FEDERAL
BUREAU OF INVESTIGATION; TBMOTHY
BERES, in his individual and official capacities;
DARRELL DARNELL, in his individual and
official capacities; VAN HARP, in his individual
capacity; TRACY HENKE, in her individual and
official capacities; an unknown number of
UNKNOWN EMPLOYEES OR AGENTS OF
THE FEDERAIL BUREAU OF
INVESTIGATION; and an unknown number of
UNKNOWN EMPLOYEES OR AGENTS OF
THE DEPARTMENT OF JUSTICE,

Defendants

Civ. A, No. 03-1793 (RBW)
(Judge Walton)

RST ED

INTRODUCTION

MPLAINT

1. This case involves a sustained course of willful and intentional misconduct by law

enforcement officials who placed the public image of thetr agencies above their duty to respect

the privacy and liberty of an innocent U.S. citizen. The context for the defendants’ illegal and

unconstitutional actions was the government’s official investigation into the deadly anthrax

mailings of 2001 — an investigation that was code-named “Amerithrax.”
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2. With our nation still shaken by the terror attacks of September 11, 2001, the
anthrax mailings created enormous public anxiety, as well as considerable political pressure to
identify and bring the mailers to justice. Unfortunately, the government has failed to make any
substantial progress in solving the case in more than four years. No one could possibly be more
disappointed about that than Dr. Steven Hatfill.

3. Beginning in the late winter and spring of 2002, the FBI and Department of
Justice became increasingly concerned about the widespread perception that they were incapable
of solving the anthrax attacks. As a consequence, they intentionally and willfully leaked to
innumerable reporters information about the plaintiff, Dr. Steven Hatfill, and about investigative
interest in Dr. Hatfill. These leaks — which have certainly numbered in the hundreds since 2002
and which have continued even into this year — were calculated to create in the public mind the
impression that the defendants were making progress in solving the anthrax case. Because these
hundreds of leaks disclosed information that was protected from disclosure under the Privacy
Act of 1974, they were unlawful as well as unjust.

4, In addition, the defendants conducted a highly visible campaign to curtail Dr.
Hatfill’s liberty without due process of law. This they achieved not only by repeatedly leaking
sensitive information about him to the news media, but also by going out of their way to make
their investigation of Dr. Hatfill as conspicuous as possible to the general public. For many
months the defendants subjected Dr. Hatfill to “surveillance” that was so conspicuous as to be
inconsistent with any genuine desire to obtain useful evidence. The defendants also contrived to
have Dr. Hatfill fired from his job training first responders at Louisiana State University

(“LSU”); thereafter, Dr. Hatfill’s hopes of new employment were dashed when the team
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“surveilling” him ambushed the potential employer in the hotel where the interview was taking
place.

5. Despite their awareness of these abuses, senior DOJ and FBI officials have
consistently failed to prevent, punish, condemn, or even seriously investigate the injustices done
to Dr. Hatfill. Indeed, after the defendants’ leaks put Dr. Hatfill at the center of the media’s
coverage of the investigation, defendant Ashcroft poured gasoline on the fire by going on
national television and naming Dr. Hatfill a “person of interest” in the investigation. This action,
by the nation’s highest ranking law enforcement officer, was tantamount to an official
declaration of open season on Dr. Hatfill. In the hierarchical culture of the FBI and DOJ, the
Attorney General’s personal participation was sufficient to eliminate any hesitation that some
subordinates might otherwise have felt about discussing Dr. Hatfill’s status in the investigation
publicly. Indeed, on the one occasion when an FBI official criticized the public disclosure of
“persons of interest,” that official was reprimanded by FBI Director Mueller for having even
implied that Attorney General Ashcroft had acted improperly. By refusing to implement any
remedial measures either to prevent disclosure of Amerithrax information or to mitigate the
damage caused by such disclosures, the defendants sustained and encouraged the pattern of

abuse and misconduct described herein.

JURISDICTION AND YENUE

6. This case arises under the United States Constitution and the laws of the United

States and presents a federal question within this Court’s jurisdiction under Article HI of the
Constitution, 28 U.S.C. §§ 1331 & 1343(a)(3), and 5 U.S.C. § 552a(g)(1)(C), (g)(A1)}(D), and (g)(4).

Plaintiff seeks actual damages as well as fees and costs against the DOJ and the FBI for the
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Van Harp, then the Assistant Director in Charge of the Washington Field Office out of which the
Amerithrax investigation was based, also attended this meeting — at the insistence of Senate staff.
In this meeting, Professor Rosenberg, who had no official authority, no investigative experience,
and most significantly no access to the forensic tests conducted on the anthrax letters or the
FBI's investigative file, made clear to the Daschle and Leahy staffs that her suspicions rested on
Dr. Hatfill as the person most likely responsible for the mailings.

30.  Assistant Director Harp was openly skeptical of Rosenberg’s claims during their
meeting, so much so that a Senate staffer later instructed him to call Professor Rosenberg and
apologize, which he did. Harp and his superiors were anxious to placate the senators because at
that time many senators had made it publicly known that they were displeased at how the FBI
had handled terrorism investigations generally and the Amerithrax investigation in particular.
Some had remarked that it was time to think about revoking the FBI’s responsibility in
investigating domestic terrorism and to consider turning those responsibilities over to another

government agency.

ne 25, 2002 i fill’ men

31.  Within a week of Professor Rosenberg’s meetings on Capitol Hill, the FBI
searched Dr. Hatfill’s apartment under the white-hot glare of the national press. On June 25,
2002, the day of the search, Dr. Hatfill had agreed to meet with FBI special agents assigned to
the Washington Field Office. The meeting was held at an office leased by the FBI in Frederick,
Maryland, approximately 50 miles from Washington, D.C. At the conclusion of the meeting, Dr.

Hatfill consented to have FBI agents search his Frederick, Maryland apartment.

32.  After Dr. Hatfill consented to the search, he and the FBI special agents drove to

the apartment, a drive of less than ten minutes. Almost immediately, Dr. Hatfill’s apartment

11
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complex was surrounded by news helicopters and television vans filming the search. According
to one FBI agent on site at the time, the camera crews came from Washington and Baltimore,
and arrived so quickly that it was obvious they had been tipped off in advance of the search by

someone who knew that the FBI had planned a search for that day.

33, This was not the way that consensual searches are ordinarily handled by the FBI,
and it was not the way Dr. Hatfill had been told the search would be conducted. In fact, it wasa
remarkable departure from sound investigative practice, which dictates as much secrecy as
possible regarding planned searches so as not to alter the behavior of any potential subjects of an
investigation, or to alert them to the nature of the evidence investigators may be collecting. In
addition, such a public display violates the privacy interests of the person whose premises are
being searched, creating a strong possibility for stigmatization, humiliation, and even risk of
physical injury.

34.  The search of Dr. Hatfill’s apartment was televised live on network and cable
news channels. Although the FBI had spoken-to hundreds of scientists in the Amerithrax
investigation, and had searched many scientists’ homes with their consent, this was the first time
that the name of any of these scientists had been purposely leaked to the media.

35.  Live television coverage of the June 25, 2002 search generated a huge number of
follow-up articles in which Dr. Hatfill’s name was consistently and disparagingly linked with the
anthrax investigation. These follow-up articles often contained new details about the
investigation that were themselves leaked in violation of the Privacy Act. In this way, each leak

seemed to lead to additional leaks.

12
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h. Dave Altimari and Jack Dolan, Hartford Courant, “Hatfill teaching bioterrorism

course; Scientist in FBI anthrax probe works for government-funded program,” June
28, 2002;
1. Nicholas D. Kristof, New York Times, “Anthrax? The F.B.I. Yawns,” July 2, 2002;
j. Nicholas D. Kristof, New York Times, “The Anthrax Files,” July 12, 2002; and

k. Nicholas D. Kristof, New York Times, “Case of the Missing Anthmx,” July 19, 2002.

37.  Importantly, the leaked information was frequently wrong by the time it appeared
in news stories, though plaintiff is unable to say whether the factual errors arose during the
leaking or whether the information is wrong in the government’s records. However, on
information and belief plaintiff alleges that DOJ and FBI records contain some version of each of
the following facts or purported facts, all of which can be retrieved by the name of Dr. Hatfill or
by some identifying particular assigned to Dr. Hatfill, and all of which were disclosed to the
press during this period:

a. that the FBI searched Dr. Hatfill’s apartment on June 25, 2002;

b. that Dr. Hatfill consented to the search of his apartment;

c. that “evidence” was removed from Dr. Hatfill’s apartment;

d. the results of the search of Dr. Hatfill’s apartment;

e. that Dr. Hatfill was a former government scientist who used to work in the biological

weapons defense program at Fort Detrick;

f. that Dr, Hatfill worked for the National Institutes of Health;
g. that Dr. Hatfill was a “person of interest” in the anthrax investigation;

h. that the FBI had interviewed Dr. Hatfill as early as December 2001;

14
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i. that the FBI had Dr. Hatfill under scrutiny;

j. that Dr. Hatfill had or may have had access to anthrax while working at Fort Detrick;

k. that Dr. Hatfill attended medical school in Zimbabwe/Rhodesia;

1. that Dr. Hatfill may have lived in or near a town, suburb, or school known as
“Greendale” while attending medical school;

m. that the FBI was looking closely at a 1999 bioweapons report about mailed anthrax

that was commissioned by Dr. Hatfill from a leading bioweapons expert;

n. that the amount and quality of anthrax used in the Leahy and Daschie letters were

similar to what was described in the 1999 report;

o. that the FBI searched a storage shed maintained by Dr. Hatfill in Ocala, Florida;

p. that the FBI removed boxes from a refrigerated storage facility rented by Dr. Hatfill;

q. that Dr, Hatfill’s security clearance expired and was never renewed;

r. whether Dr. Hatfill is or is not considered a suspect;

s. that the FBI searched Dr. Hatfill’s car; and

t. that Dr. Hatfill possesses the expertise to handle deadly pathogens.

38.  In addition, the leaks seem to have emboldened some armchair detectives who
were telling the FBI what to do rather than asking the FBI what it was doing. For example, Nick
Kristof wrote three more op-ed pieces about the Amerithrax investigation in July, which
contained fresh falsehoods about Dr, Hatfill and which were critical of the FBI — mostly for not

investigating Hatfill quickly enough or thoroughly enough.

15
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August 1, 2002: The Second Search of Dr. Hatfill’s Apartment
39. In May 2002, Dr. Hatfill had secured a position as associate director of the

National Center for Biomedical Research and Training at Louisiana State University in Baton
Rouge. He was hired to train state and local first responders to identify and react to biological
attacks. His appointment was effective July 1, 2002.

40.  According fo press reports, in late July 2002, FBI agents observed Dr. Hatfill
throwing trash into a dumpster outside of his apartment building. This activity was natural
enough for a man who was packing and preparing to move to his new job in Baton Rouge, and as
such should not have aroused any suspicions. Though investigators had found nothing of interest
during the first search, Dr. Hatfill’s trip to the trash apparently heightened their interest in him and
motivated them to search his apartment again.

41.  Inlate July 2002, FBI Supervisory Special Agent Bob Roth phoned Dr. Hatfill
and requested an interview with him. Dr. Hatfill referred the request to his civil attorney, Victor
M, Glasberg. Mr. Glasberg called Special Agent Roth immediately and left a voicemail
indicating that Dr. Hatfill would happily cooperate, as he had previously when the FBI had
requested to interview him, administer a polygraph examination, and search his home and other
property. Mr. Glasberg suggested an interview on August 5, 6, or 7. Though he received the
message, Special Agent Roth never responded to it.

42.  Instead, government agents obtained a search warrant, and on August 1, 2002,
they once again searched Dr. Hatfill’s Frederick apartment. Despite the media circus that their
June 25 search had become, and despite the increased interest from news organizations which the
June 25 search had geﬁerated, the FBI followed essentially the same game plan for the August 1

search. Once again, the news media were there to cover the search as it happened. Once again,

16
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someone who was privy to the FBI’s search plan had tipped off major news organizations in
advance of the search.

43, Upon leamning from Dr. Hatfill that the scarch was underway, Mr. Glasberg
phoned Special Agent Roth to ask why he had ignored his voicemail message offering to
cooperate. Special Agent Roth acknowledged listening to the phone message, but contended he
did not understand the offer of cooperation. Mr. Glasberg requested that Special Agent Roth save
the voicemail message to settle the issue of its content. Special Agent Roth refused to guarantee
the safekeeping of the voicemail. Mr. Glasberg then wrote to Mr. Kenneth Kohl, the Assistant
United States Attorney for the District of Columbia assigned to the anthrax investigation, to alert
him to the situation and request the voicemail message be secured. Mr. Kohl never responded to
Mr. Glasberg’s letter. Dr. Hatfill does not know whether the government preserved or destroyed
this evidence.

44.  Following the August 1, 2002, it was widely reported that the search had been
conducted pursnant to a search warrant, and that agents had sought a search warrant because Dr.
Hatfill had refused to consent to a second search. Debra Weierman, media representative in the
FBI’s Washington Field Office, admits that she revealed this information to the press.
According to Weierman, someone in the Washington Field Office specifically authorized her to

reveal the existence of the search warrant.

The Leaks Cost Dr. Hatfill His Job

45.  On August 1, 2002, defendant Darrell Darnell was sitting in his office in DOJ’s
Office of Domestic Preparedness, watching television, when he saw the second search of Dr.

Hatfill’s apartment being broadcast live on cable news channels. Part of Darnell’s job was to
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period Dr. Hatfill was terminated, still without having been officially advised of the basis for this

decision nor provided an opportunity to appeal.

Life as a Person of Interest

50.  Although Dr. Hatfiil’s removal from the federally funded grant at LSU remained
unknown to the press for a few weeks, almost every other facet of Dr. Hatfill’s life was laid bare
during the weeks following the August 1, 2002 search of his apartment. This new and more
damaging wave of coverage followed essentially the same pattern as its predecessor: a big leak

generated a plethora of follow-up stories, and many of the follow-ups contained brand new leaks.

51.  In the wake of the media circus redux that followed the August 1 apartment
search, defendant Ashcroft personally joined the ranks of those who publicly stigmatized Dr.
Hatfill by illegally disclosing sensitive information about Hatfill’s status in the investigation. On
August 6, 2002, Mr. Ashcroft appeared on some morning television shows. On CBS’s “The
Early Show,” Mr. Ashcroft identified Dr. Hatfill as “a person of interest” in the Amerithrax
investigation. On NBC’s “Today Show,” Mr. Ashcroft stated that Dr. Hatfill was “a person that

— that the FBI’s been interested in” in its investigation.

52. At the time he made these disclosures, defendant Ashcroft knew that the term
“person of interest” was a term of art in the Amerithrax investigation because he had been
briefed about the “persons of interest” list. He also knew that whether someone was a “person of
interest” was not a subjective judgment but rather an official status that was based on specified
guidelines and was duly recorded in records that are maintained in the FBI's Automated Case

Support system of records. Aftorney General Ashcroft’s willful and intentional disclosure of the
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e. Frank D. Roylance, Baltimore Sun, “Scientist’s rooms searched again; Anthrax
investigators focus on researcher who worked at Fort Detrick,” August 2, 2002;

f.  Josh Meyer and Megan Garvey, Los Angeles Times, “FBI retums to Md. Home in
Anthrax Probe; Inquiry: Agents spend several hours in a second search of a former
Army scientist’s apartment,” August 2, 2002;

g. Eric Rosenberg, The Times Union (Albany, N.Y ), “Apartment a focus in anthrax
inquiry,” August 2, 2002;

h. Pete Williams (reporting), CNBC, The News with Brian Williams, “FBI re--searches
Dr. Steven Hatfill's apartment,” August 5, 2002 broadcast; and

i. Dan Abrams, MSNBC, The Abrams Report, “FBI Goes to Israel to Investigate Terror
Attack; Man Convinces Judge to Stop His Ex--Girlfriend From Having an Abortion;
Interview With Tamara Brooks, Jackie Marris,” August 5, 2002 broadcast.

57.  Oninformation and belief, plaintiff alleges that DOJ and FBI records contain
some version of each of the following facts or purported facts, aﬁ of which can be retrieved by
the name of Dr. Hatfill or by some identifying particular assigned to Dr. Hatfill, and all of which
were disclosed to the press during this period:

a. that the FBI searched Dr. Hatfill’s apartment on August 1, 2002;

b. that the June 25, 2002 search was consensual but the August 1, 2002 search was

conducted pursuant to warrant;

c. that the search warrant was based on new information in the case;

d. that Dr. Hatfill refused to consent to the August 1, 2002 search;

e. that the FBI also searched the residence of a friend of Dr. Hatfill;
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f. that Dr. Hatfill was a person of interest;

g. that Dr. Hatfill was a potential suspect;

h. that the FBI interviewed and polygraphed Dr. Hatfill;
1. that Dr. Hatfill worked at Fort Detrick until 1999;

j. that Dr. Hatfill had access to the Ames strain of anthrax at Fort Detrick;

k. that Dr. Hatfill worked with a Pentagon contractor;
I. that Dr. Hatfill lost his security clearance;
m. that Dr. Hatfill’s polygraph results were inconclusive;

n. that the FBI was searching for traces of anthrax on June 25, but was searching for
something else on August 1;

0. that the FBI searched trash bins outside Dr. Hatfill’s apartment;

p. that some sources were calling Dr. Hatfill a potential suspect but he was not an

official suspect;
q. that Dr. Hatfill was fired from his job at S.A.LC. in March 2002;

r. that SAIC colleagues claimed to have seen him remove biological material carriers

from the facility;

s. that investigators armed with a search warrant also returned to Dr. Hatfill’s rented

storage facility in Ocala, Florida;
t. that Dr. Hatfill fit the FBT’s profile of the anthrax mailer in some respects but not in
others;

u. that the FBI had become far more suspicious of Dr. Hatfill;

v. that the FBI used bloodhounds to investigate Dr. Hatfill;
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w. that specially trained bloodhounds showed reactions to scents at Dr. Hatfill’s

apartment and the apartment of his girlfriend;
x. that the bloodhounds did not show any reaction at places associated with dozens of

other people the FBI was investigating;

y. that one of the bloodhounds ran over to Dr. Hatfill and was practically sitting in his
lap; and

z. that the dogs’ reactions were used as the basis for the warrant to search Dr. Hatfill’s

apartment.

Dr. Hatfill Tries to Salvage His Name and Reputation
58.  On Sunday, August 11, 2002, Dr. Hatfill made his first public statement. He did

so reluctantly, and only because the unrelenting media fire storm fueled by government leaks was
destroying his life. Dr. Hatfill declared publicly what he had told investigators repeatedly — that
he had nothing to do with the anthrax attacks.

59.  Dr. Hatfill tried to set the record straight and correct the misinformation being
disseminated by the defendants. He explained that he had cooperated all along with
investigators. He had sat for several interviews and a polygraph test, which he had been told he
passed. Afterward, FBI officials informed Dr. Hatfill that he was not a suspect. Dr. Hatfill

explained the renewed interest in him after the Rosenberg meeting on Capitol Hill; and he

explained that he had consented to FBI requests to search his apartment, car, and other belongings.

60.  Dr. Hatfill described his shock and dismay at discovering the media events at the
searches of his apartment. He explained that he had never worked with anthrax, that he did not

have a current inoculation agaimst anthrax, and that his expertise was not bacteriology (which
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They also misled an anxious public into thinking that the Attorney General and his subordinates
were making progress in the investigation of the anthrax mailings. The truth is that there has
never been any credible evidence linking Dr. Hatfill to the anthrax mailings and investigators

have made little or no progress toward identifying and apprehending the mailer(s).

The Buck Never Stops

80. On August 13, 2002, Dr. Hatfill’s attorney, Victor Glasberg, filed a formal
complaint on Dr. Hatfill’s behalf with the FBI Office of Professional Responsibility and the DOJ
Office of Professional Responsibility. The complaint focused on several issues: (1) improper
government leaks to the media of details regarding the searches of Dr. Hatfill’s apartment
(noting that Dr. Hatfill’s father had received a telephone call from a reporter the day before the
second search informing him that the FBI intended to conduct another search); (2) an improper
government leak of evidence from the search of Dr. Hatﬁli’s apartment to ABC News, one hour
prior to Dr. Hatfill’s August 11, 2002 public statement; (3) the violent, destructive, and
threatening manner in which federal agents conducted the search of the home of Dr. Hatfill’s
girlfriend on August 1, 2002; (4) Special Agent Roth’s misrepresentation to superiors regarding
Dr. Hatfill’s willingness to cooperate in the investigation (along with another request to secure
the voicemail message in which Mr. Glasberg offered Dr. Hatfill’s continued cooperation); and
(5) improper and highly prejudicial government leaks appearing in the August 12, 2002 issue of
Newsweek concerning investigative procedures and their results, government officials’ bases for
focusing on Dr. Hatfill, statements concerning evidence, and witness statements. On August 16,
2002, Mr. Glasberg supplemented his formal complaint, adding a request that the professional
responsibility officers at the FBI and DOJ lock into still more improper government leaks about

investigative procedures and results.
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Section: A
F.B.I. Searches Home Of Researcher Again
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FBI agents search Maryland home of Dr Steven Hatf£ill for third time in connection
with hunt for anthrax killer (S)

WASHINGTON, Sept. 11 Agents from the Federal Bureau of Investigation searched the
Maryland home of Dr. Steven Hatfill today for a third time in connection with the
hunt for the anthrax killer, the authorities said.

F.B.I. officials declined to say what they were seeking except to say it was part
of a continuing investigation. They said that it was not a prelude to filing
charges against Dr. Hatfill, 48, who worked until 1999 at an Army research
institute in Fort Detrick, Md. The institute is the main repository of the Ames
strain of anthrax that was sent through the mail last year, eventually killing five

people.

Dr. Hatfill, who says he is the victim of overzealous investigators, moved out of
his apartment in Frederick, Md., last month. After he was fired on Sept. 3 from a
research job at Louisiana State University, he said his life had been "utterly
destroyed" because of the federal investigation.
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' N Subject to
. riment ol T s
US. Depa of Justies Protective Order
United States Afioracy
Di;trfd of Columbia %
dydiciory Center
355 Fourth 5. N,

Washingtan, D.C. 20004,

Qetober 16, 2003

BY HAND DEL;‘_!ER_Y
Federal Public Defender for the Tistrict of Colnmbia
625 Indiana Avenue, NW, Suite 550 °

Washingtor, DC 20004 -
Re: Status of Property Seized Fom Steven Ty Hlatfilt

Dear Mr. Kramer: - !

I 8 Ietier dafied September 10, 2003, you requested miy assistance in helping you determine
the status of each item of property talcen from Steven Hatfill during fhe searches conducted on Jute

25,2002 and August 3, 2002

T zesponse to your letter, T have compiied the e.nc]osé.d chart, which lists every item taken
from De. Hatfll, and the ourrent status of cach ftern. The chert shows that the FBI has seized a tatal
of 223 items! d that 86 of these ifems have previously been

retumed to your client. Amotuer 16 items on the list are now ready tobe released to Dr. Hatfill, at
4 time and place convenient for him. Therernaining 121 iterns on the list are considered evidence,
and are still under review by analysts at the EBT (and other outsids laboratories) and cannot be

released at this ime.

I have enclosed each of the FBI FD-597 propesty retum forms dooumenting the items
retamned toDir. Hatfill o July 2, 2002, Fuly 12, 2002 end March 28, 2003. These forms indicate that
{he FBIhesbeen periodically releasing property to your client as the forensic aualysis of those items
Tuas been completed: 1 have asked the FBI to expedite its analysis of the remaining 121 items of
property o thatas many of those items cari be returned to your clienf as soon as pessible.

Sincerely yours,

- 'ROSCOR C. HQWARD, JE_
United Stafes Atiorney

KENNETH C. KOHL
Assistant United States Attomey
United States Attorney’s Office

(202) 616-2139
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Subject to
Protective Order

Siatus of ltems Seized From Dr. Steven Hathill -

23

(1) master lock RETURNED /2102
{21} mind morvtor RETURNED 72102
_(';;bladc ledger Sook RETURNED 712102
{32) black ledger Book RETURNED 7i2/02
{33) biack ledger book RETURNED 77202
{34) Barrendale green nolpbook REVURNED 712102
(35) typewritien letrer RETURNED 7/2/02
{36) notes RETURNED 71202
(37} typewritien papec RETURNED 77202
(38) bilack ledger book _ RETURNED 7/2/02
{39} cefiophane wrapped diplomas fies16} EVIDENCE
{40) biack ledger book RETURNED 71/02

{1} plestic bag of while ﬂa EVIDENCE

{2} floor mat RETURNED 7/12/02

(3] fim cannister containing two small test tubes EVIDENCE

{4} spinner flask fabeled *B Thuringensis simutant® EVIDENGE

{5) test uhe marked "Rogers 30 Nov® RETURNED 7H2/22

(63 1 floppy disk labeled "Mike Provodt resuma” and "decon RETURNED 7#12/02 - .

fine*, one zip disk wf pastii nole from Ryan .

{7} natebook w? hendwritlen notes re: anthrak, miling & EVIDENCE

munifons

(8) zip disk labeled "blo agents’ RETURNED 7/1242

{8) notes on spre dispersat RETURNED 7/12/02

{10} Molorola beeped, serial numbar 042-1176922 RETURNED 7/02/02

{11) Samsung celular phone, Speint - sitver in color RETURNED 7102502
NYT28SJH0O0031
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DU bad
Protective Ovder

EVIDENCE

(42) notebook W handwiltien notes res iﬁssemmahon and
Pentagon, WTC, Whils House and Congress .
{13) Palm Pilo, Paim VI, GOFEICM3T278 RETURNED TH2002
{14) shides and pholos {scientific: equipmenl, diseases, ety RETURNED /12102
(15) 11 GD's, 3 foppy disks, 24 #ip disks RETURNED 7/2102
(16 35 Roppy sk, green unmarked " RETURNED TH2I02
3 (17) notes (provesses, nperafions, slteslareas) RETURNED TH02
{18) microseape shdes,vials, poliery EVIDENCE
(19) Quaitsrn HOD s ADAS100 from Compag Gontira RETURNED SIZFI02
Lapipp 410G, o/ TH15HPMT2062
] 20) Boppy disks RETURNED 7/2/02
(z1) slides of lab apparatus, map of Flexida RETURNED 7H2/02
(22) {8M WDS-3160 SCA Hax diiva from EM PE28680, RETURNED 712102
sin BIXE2008430, CPU seral 29WHKS328580 ]
(23} & vials oE sodium Heperin RETURNED 7/2102
{24) IBﬁlte'l‘rauelstar Palm Pack Avmada, &/n SHBMHDVACT RETURNED 621102
{25) 6 zip disks, 32 floppy disks, 3 CD's RETURNED TH2/02
(26} Level A sult and mask, bue end grdy in color RETURNED 7/2/02 -
(27)virtis Hender-tixe lab apparalus RETURNED 71202
(28) metallab apparatus RETURNED 1112/02
(30) Petri dish found in bookshelf near door EVIDENGE
(81} be labelled "pen shrep” EVIDENCE
(32} stuffed animel gerbals RETURNED 7112/02 _
Page 2¢of 11
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U.8. Department of Justice

United States Attomey

District of Columbia

Judielary Center
355 Pourth S1 ACH.
Waskington, 5.C. 20004

Qctober 16, 2003
BY HAND DEL

AJ. Kramer

Federal Public Defender for the District of Columbia
625 Yudiana Avenus, NW, Suite 550 -

Washington, DC 20004

, Re: Stitus of Propetty Seized Rom Steven Ly Hatfifl
Dear M. Kramer:

tru 4 letter dated September 10, 2003, you requested tny assistagee in helping you determine
thie status of each item of property taken from Steven Hatfill during thie searches cotiducted on Juns
25, 2002-and Aupust 1, 2002, .

: In rasponse to your letfer, T have compiled the endlosed chart, which lists every ifem taken
from Dr, Hatfill, and the current status of cach item, The chart shows that the FBIhas seized & tolal
of 223 ftems Gom Dr. Hatfill and Miss Chegne, and that 86 of these items have previously been
retutned ta your client, Another 16 items on the list ate now ready to be released to Dr. Hatfill, st
a time and place convenient for kim. The remaining 121 items on the list are considered-ovidence,
and gre stll under review by aualysts at the FBE (and othier outside laboratories) and ¢annot be
released at this time, . .

I have enclosed cach of the FBI FD-507 propecty retutn foems documenting the items
returned to D, Hatfill on July 2, 2002, July 12, 2002 and March 28, 2003, These forms indicafe that
the FRI has been peciodicelly releasing property to your cliont as the forensic analysis of those tems
has been complsted: Thave asked the FBY to expedite lts anelysls of the remaining 121 items of
property so that as mary of those items can be refumed (o your client as soott as possible.

Sincerely yours,

ROSCOE C. HOWARD, JR.
United States Atfoméy

B X Xt

EENNETH €. KOHE.

Agsistant Untted States Attormey
United States Aftomey's Office
{202) 6162139
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Status of lietas Seized From Br. Steven Hatfill

(1) master fack RETURNED Ti202
(21} minl maonitor RETURNED 7i21G2
(31) black ledger book RETURNED 7/2/02
(32} blavk fedget book RETURNED 7/2102°
(33) bidok ladgar book RETURNED 772102
{34} Bamendale greeh notebook RETURNED 7/2/02

1 (55) typewiitten latter RETURMED 712102
(35} notes RETURNED 7/2/02
{37} typswsliten paper RETURNED 7/2{02
(38} black lsdger ook o RETURNED 72102
(89} cellophane wrapped diptomas . [#B516] EVIDENCE
{40) biack ledger book RETURNED ¥/2/02

{%) ptastic bag of white fiakes

(@) fivor mat RETURNED 7/2/02
(8) fim cannister contalning two smal test fubes EVIDENGE
(4} spinner flask lebelod *B Thudngersls simulant” EVIDENCE
() test ube marked "Rogers 30 Nov™ - RETURNED 7202
(831 Gioppy disk labeled “Mike Provost resume” and “decon RETURNED TH2/02
ing", one Zip disk wi postll note from Ryan

1 7 notebook wr hendwritien nates e: withrax, miflng & EVIDENCE
munitions .

(8) =p disk tebeled *bio egents” RETURNED 7/12/02
{8) nales un spare dispersal RETURNED 72102
{10} Motorolg beeper, seridl numnber 042-1176922 RETURNED 702102
{11} Samnsung cellular phane, Spritt - skver in colar RETURNED 7/02/02
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(42} notebook wf handvaitten notes re- dissemination and

Pentagon, WTC, Whils House and Congress

{13} Palm Pilot, Palm Vil, GOFEICI421279 RETURNED 7/2/02

{14} skdes and photos {sclentific equipment, diseases, eit) RETURNED TH2/02

{15) 11 CD's, 3 floppy thsks, 24 2ip disks RETURNED T12/02

(16) 8.6~ floppy disk, green unmarked RETURNED 7712/02

(47) notes (processes, operalions, sitasjareas) RETURNED 71202

(18) mlorosiope slides, vigls, pullery EVIDENCE

{19 Quanium HOD =in ADRAS100 from Compax Contura RETURNED 6/2702

faptop 410G, sl T GHPMT2062

(20) floppy disks RETURNED 7/12102

(21) slides of ab apparatus, mep of Flarida - .RETURNED %/12/02

{22} 18M WDS-3160 SCSA Hard drive from 1BM PSI20680, RETURNED TH202-

eftt BIXE2008430, GPU serlal 23WKG328580

{22} 8 vlals of sodium Heparin RETURNED 772002

(24) 1BM Travelster Palm Pack Armade, sin 3J1BIMXDVACT RETURNED 6/27i02

hard drlve

(26} 6 2ip disks, 52 floppy disks, 3 GD's RETURMED 712102

(26} Level A suit and rmask, Hue and gray in color RETURNED THH2 -

(Z7) viris blender-lke lab apparalus : RETURNED 7202

{¢8) metat lab apparatus RETURNED TH2/02

{30} Pelr dish faund i bookshelf near door EV{DENCE

{31 tube tzbelied "pen strep™ EVIDENCE
RETURNED 7i12/02

gsz; sluffed animal ﬂals

Page2of 11
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e e e o]

RETURNED 712002

{1} US A¥r ticket stuh
(2) ATM bank receipl RETURNED 72/02
148) access keys wi numbers on them RETURNED 72002
{4} expired NiH badge and Gefro embassy badge RETURNED 7H2/02
(5) map of Florida RETURNED 7/12/02
{G) SAIG husiness cards RETURMED TM12/02
(7} documents frotm car . RIETURNED 7R12/02
(8} misc. receipt RETURNED THZR2
(9)-Binhaz:ard magazine reoeipt RETURNED 712/02
{16} misc, recelpts RETURNED 7H2/02
(#1) black box wf red button and wires RETURNED 742102
(12) regutafos for formentation RETURNED 7/12/02
(13) white cap RETURNED 7202
(14} expired SAIG lag RETURNED 7/12/a2
(15} sheet ot paper wf Instructions for fermentation RETURNED 2/12/02
{16) freszs dry system notehook RETURNED 7112402
{47} 3 notebooks LSU blaterrorism RETURNED TH2M02
(18} oustanding il RETURNED 7/2/02
{19} red notebook "cusrent finangles” RETURNED 7/12/02
(20} diagram on sheet of paper RETURNED 7/42/02
-§ (21) DOD window decal RETURNED 712102
{22) misc, meeling documenis RETURNED 7H2/02
(23} towing receipt, Panama City, Ft. RETURNED 711202
{24} tnsisuofion menual for rolary pump RETURNED TH22
(25) milse, inancial lnfo wi Winols address RETURNED 762002
{26) business cand CDC Karen Clevefand RETURNED 71{2102

Page 3of 11
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READY FOR RETURN

(4} ot master tock
(6} photo negative . [#RE35] EVIDENGE
(8} mitso, documents Including personal notes about EVIDENCE
[ background  CONTAINER # [#B8as]
{8) milso. documents bnoluding soidleroffofm“ magazine re! EVIDENCE
Zip gun ariicle  CONTAINER #2 [#H836]
(10} metai cylinder with ficing pin sprig READY FOR RETURN
CONTAINER #28 (B8} .
{11) mise. docuraents § books EVIDENCE
CONTAINER #28 {#B82e} .
{12) misc. documents, berel, x-ray fim " BERET iS READY FOR RETURN
CONTAINER #28 51B836]
(18) two shoe boxes w/ mis¢. doouments end photos EVIDENCE
CONTAINER #28  {#BE3E]
(14) misc. dovuments including confidentially marked EVIDENCE
“aresentation exerclse, urban guarlla varfare™
CONTAINER #5 . [wiB83s
{15) book of infactious dissases, milsc. documents, EVIDENCE
CONTAINER #26 . [f#I2836]
{16} 14 photocopled documents {#B835] EVIDENCE
(16) milsc, doturirents : EVIDENCE
CONTAINER #6 tE836]
(17) infaniy tranlng manuat . EVIDENCE
CONTAINER #7 [FiBRaT)
(18) fiight computer [ books EVIDENCE
CONTAINER #21
mige. documents / book
GONTAINER #23- o HHBe37]
(18] mitse. documedys f hook EVIDENCE
CONTAINER #23 - [AsesT]
{20} militzry mantals and patches EVIDENCE
CONTAINER #8 . FB837] )
{21} misc. desuments lcluding Zimbabwe phone book EVIDENCE
CONTAINER #21 [#18837]
(22} miisc. documents inetuding mifary manuals EVIOENCE
CONTAINER #B - {#B037]
Page 4 of 11
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{23} misc. documents, notebooks

CONTAINER #25 B8at]

{24} misc. documants, hotehoaks, books . EVIDENCE
CONTAINER #7. [#IB838]

{25} documents and patches - EVIDENCE
GONTAINER #11 [fings6)

(26) political sclence book ' READY FOR RETURM
CONTAINER £22 [#13338}

(@7 misc. documentls EVIDENGE
CONTAINER #40 [#lasag]

{28) misc, doctnents ncluding bank diplomas EVIDENCE
CONTAINER #13 (s8]

(29) misc. dacuments, hellcopter man EVIDENCE
CONTAINER #20 {#H6839]

{30) misc. doguments EVIDENCE
CONTAINER #14 [#4B8395] -

(31) mise. documents including docurnent Jabeled *Proposals - EVIDENCE
fof the Use of Blolagical Weapons end Unconvenlional

Warfare Operalions®

CONTAINER #15 [#1B389]

(32} Univ. of Zimbabwe letter EVIDENCE
CONTAINER #18 {#iBa3g]

(33) {ab coat and Mght sult A READY FOR RETURN
CONTAINER #27 [HIE53g] _
{34} misc. docurnents Induding ruagazines, stamp atd EVIDENGCE
negatives T :

CONTAMER #24 . [rBadu]

{45} mise, Hams including subversive warfare maitel EVIDENCE
CONTAINER #{6 [#18844]

{35} nofebook labeled respiration rad & pham EVIDENCE
(loqse ka sforage unlf) : fHiBe4aq]

(37} mis¢. documents Including Unlv, of Gape Town phioto EVIDENCE
(loase in storage tnl} [#iB840]

(35) mise, plaques and ons baret EVIDENCE
CONTAINER 19 [#B841]

(40} two miifery manuals, blochemical pathways kidex, jacket EVIDENCE
beating Ames research canler and 1 plagque

CONTAINER #29 Hisedd)

Page 5of 11
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(44} fwo § 174" floppy disks ) {#a844 READY FOR RETURN

{42) misc. documants, photes, palches, Tab coat, end herel ) EVIDENCE

CONTAINER #30 . e

(43) ziplac bag contatalng 4" fong metal cytinder tube wf EVIDENCE

sealed end cap coxlaking unkadwm substence  [MIB782]

(44} Zigtoc bag corttaining 3° fong blue metal abect {EiB78Y] EVIDENCE

{45) ziploc brag contzining 3 glass miToscope shides EVIDENGE

: (#8785
E
f
]
PageGof §1
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{1) one large piashccontamar w assaried cloliing  [#18645) HEADY FOR RETURN
(2) one biue suicase contaiing mise. clothing ~ [£18648] READY FOR RETURN
(3) e plastic bag contatning & ; paraffin block wi tissue EVIDENCE
sarmple [H#B656]
{4) one plastic bag confalning plastic fube wi bandald nstde EVIDENCE
{AREES]

(5) ane plsstio bag contalning aumerous glass sides EVIDENCE

. [neesT
{5} one paper hag wi classified documiant and cover sheet EVIDENGE

. [fR645)
(7) one box of misc. clothing (856851 EVIDENCE
(8) onie box wi blohazard bagwl swat, fiters, catheler ubes EVIDENCE
| [#iBeis] -
(9) one bag contalnlng misc eldthing.and tage samples EVIDENCE

{#1B533]
{10) one biohazard bag conlaining pharmaceutcals and misc. GVIDENCE
biolbgy equipment [#BESE)
(1) one plast bag w/ assorted floppy disos (8653 READY FOR RETURN
(12) 23 hoses conleining misc. dacuments, financial records, EVIDENCE
VHS tapas, books, efc.
(13} 6 paper bags contalning misc. doctiments EVIDENCE
({4ysiancer {HB584Y BVIDENCE -
g1 __q)_ ofe sharps box container Jﬂgmﬂ EVIDENCE
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EVIDENCE

(1) HP Laser Jet Priter [#Bs572]
| (Q2) misc fnenciai paper [RIBsTY EVIDENGE
{Cx3) check book reglsters [HB572) EVIDENGE
(¥4} zip compuer disks . #8572 EVIDENCE
{Q5) miscpleces of paper Ealslyps) EVIDENCE
(Q5) tree page emall 572l EVIDENCE
?an agar agar noodles BHBSTZ] EVIDENCE
{Q8) toner cartridge and paper [HB572) EVIDENGE
(@g)fstokikit fHesT2) EVIDENCE
(A1} Micrasolt baok wf Andeew Gstan niame on #t [HB5TS] RETURNED 8/28/03
(A2) misc, pens {HRSE76] EVIDENCE
(3} guiest hiouk and tape recarder {IB5TS) RETURNED 3/28/03
(Ad) Oracle box - {HB575] RETURNED $/26/03
{AS) hote books and papers [#B578] RETURNED 3/28/03
(A8) mis dacurments [RasTY]. RETURNED 3/28/08
(1) lint tape roller ‘HB582] READY FOR RETURN
{J2) plastic contalner of fles [#B5T1] RETURNED /28/03 -
{H1} brush comb bobhy gin tuiBseE2] RETURNED 3/26/03
(E1) places of envelopes [B562) RETURNED 3/28/03,
(1) twa pens - {RIBES2] EVIDENCE
(B2 box of cancelied checks ' [E1B562] RETURNED 32803
(B3) ptastic conlziners ] [85821 RETURNED %/28/03
(1) misc key {sale depostt box) * [@IBseY RETURNED 228/03
(G2} passport, address Book, and S8 card {Hiss62] RETURNED 3/26/03
'(G3) misc papers and check register [#i582 & 563] EVIDENGE
{G4) miss financial documents [#18578] RETURNED 3/28/03
(@5) misc docurnents [fIB6TS] RETURNED 3/26/03
(R1) map [i8562] RETURNED 3126103
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(R} map {iHa582] RETURNEO 3/28/03
{R3) misc. documents " pHBsEL RETURNED $/28/03
{R4) misc. documents #8582 RETURNED 3/28/03 -
(01} keys and misc. papers 8562 RETURNED 3128103
(1) computer discs [BeTY READY FOR RETURN
{M42) corapiler dises [FHB5T3] READY FOR RETURN
{43} misc. papers §B373] EVIDENCE
(N4} videa tapes HHBFT3] EVIDENCE
(N5) miso, docurments FRST] EVIDENCE
{16) computar discs - {BsTS] READY FOR RETURN
(N7) misc. pens HABETS) EVIDENCE
“1i (48} girline boarding pass [UBSETS] EVIDENCE
(49} nolebooks [Bs7E | EVIDENCE
{N10) ane rol o il HABSTS] EVIDENCE
(N14) misc paper {datad 9/18) [4B573] EVIDENCE
{N12) Palm 111X . {EB5T3) READY FOR RETURN
{N13) misc. photas #B573] EVIDENCE
{N14) business vards [4B573] EVIDENGE
(N16) MRE meal [B573} EVIDENCE
{N16} natebaok THESTI] EVIDENCE
{17) nerve agent defeotor [HEETS] EVIDENCE
(N18) pictocoples of passport B573] EVIDENCE
{N18) mise, docs [BsTa} EVIDENGE
(1420) birinday card [B573] EVIDENCE
(M21) address book - [A8573 EVIDENGE
(N22) medications EVIDENCE °
. Clpro (#1B566]
fufa Inhalers (8567}
Prednisone [REs68)
(23} aplical eyeplece, pen and fim {3Bs73) EVIDENCE
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(N24) computer disc in envalope {AR573) EVIDENCE
(N25) computer disc #8573 EVIDENCE

1 (26) maps and misc. papers ) {H18573) EVIDENCE
{H27) Sony il recorder and four casselte lapes [FIBST3] EVIDENCE
{428) hammer _ [HB573] EVIDENCE
(N25) milsc. papars fasTs] EVIDENGE
(130} misc. keys ' #8573 EVIDENGE
(431) contalner of Clpro for Peck Chegne [#B568} EVIDENCE
{N32} miss. papers and book wiitidden ares  {#IBE69L EVIDENCE

il (tv33) misc. docurents " (P54 RETURNED 3/26/03
{N34) misc. pagers (BST3L EVIDENCE
(N5} Mason far w offes In which N3 was found {B573} EVIDENGE
(N38) misc. paperwork [ABETS] EVIDENCE .

{ tv87) zip dise from desk asTs] EVIDENCE
{N38) mise. blank papers [ABST3] EVIDENCE
(N33} misc blank paper [#B573] EVIDENCE
(p440) blanic paper ' - [HBSTH EVIDENCE
{N41} blank paper : [HBFT3] EVIOENCE .
(1442} Tapbop computer, and computer discs HB579] READY FOR RETURN -
(43} misc. papers ) {HIBEE0] EVIDENGE
{Na4) twa tape dispensar wf tape FEBST - - EVIDENCE
(45) tape WHB5TE] EVIDENCE
(Gi0) tape {HIREE2] RETURNED 5/268/03
P . READY FOR RETURN
(N46) address boak [#B581] RETURNED 3/28/03

L(N47) misc. papers. - [#1BST3] EVIDENCE
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{2) visilors pass to “Rolunda” FRB627]

(3} bisaks, papers, recelpts, piotures, casselie, map from the EVIDENGE

Lunk o iBge22] i

(%) Dlazepam, celf phone, SAIC business cards, auto receipls EVIDENCE

from the glove box . ’ FBE630] -0

{5) mall, SAIC business cards, Texaco recelpt, pass for EVIDENCE

Tysuns Dulles Plaza and pass for Indlan Head Div. Neval

Surfaca Waifare {B634]

(6) bag with pnsfmérk portion of envelope from kunk EVIDENCE

. [#iB636]
(7) tom paper wilh “SunTeus? datod B28/02 [B638] EVIDENCE
(B8) bag ¢ontalning binder and transparencies from taurk EVIDENCE
[se24]

(8} cassstie lape [#B642)] ) EVIDENCE

{10) cassette fapes [HIR64T] EVIDENCE
11} casasties (548} EVIDENCE

(12) business card, Copenhagen can with pills, recelpls and EVIDENCE

ad papars [#iBa51]

£13) key - [HI68652] ‘ EVIDENCE

(14) bottles of Triethyl Phosphate and Mathyt Sallcylate EVIDENCE

- [HBe20]
(15) gas cylinder f#B6s4 EVIDENCE
v

{4) cassette taps & notebook #Bs071 RETURNED 3/28/03

{2) Postltnole felee1] REVURNED B/28/03

(3) inap and notas 18605} RETURNED 312803

{4} maps, directions, notes [#iB6aE} RETURNED 4128108
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