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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

In re GRAND JURY SUBPOENA NO. 7409 Grand Jury Action No. 18-41 

 

Chief Judge Beryl A. Howell 

 

ORDER 

On July 11, 2018, in connection with Special Counsel Robert S. Mueller, III’s 

investigation into foreign interference with the 2016 presidential election, a federal grand jury 

sitting in the District of Columbia issued a subpoena to a Corporation from Country A.  See 

Mem. Op. (Sept. 19, 2018) at 1, ECF No. 42.  The Corporation moved to quash that subpoena, 

Corp.’s Mot. Quash, ECF No. 3, thus initiating this grand jury matter.  Given that this case is 

about a grand jury subpoena, the resulting proceedings have largely been conducted under seal in 

this Court, in the D.C. Circuit, see In re Grand Jury, No. 18-3071 (D.C. Cir.), and in the 

Supreme Court, see In re Grand Jury, No. 18-948 (U.S.). 

On February 26, 2019, the Reporters Committee for the Freedom of the Press moved to 

unseal, at least in redacted form, several types of records and information in this matter, 

including briefs, transcripts, orders, and the Corporation’s identity.  See Mov.’s Mot. Unseal, 

ECF No. 94.  On April 1, 2019, the Court granted that motion in part.1  Specifically, the Court: 

(1) denied the request for the release of orders as moot given that the Court had already released, 

with appropriate redactions, the orders issued in this matter, Mem. Op. & Order (Apr. 1, 2019) at 

4, ECF 116; (2) denied the request that any publicly released documents identify the subpoena 

                                                 
1  On April 23, 2019, the D.C. Circuit similarly granted in a part a motion from the Reporters Committee to 

unseal briefs, motions, and transcripts from that Court’s proceedings.  See Order, In re Grand Jury, No. 18-3071 

(D.C. Cir. Apr. 23, 2019). 
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recipient, id. at 10–11; and (3) granted the request to unseal briefs and transcripts with 

appropriate redactions, id. at 5–10.  As part of that Order, the government and the Corporation 

were directed to consult and file a joint report advising the Court which records may be unsealed, 

and to propose any necessary redactions.  Id. at 11.  On April 30, 2019, the parties were directed 

to review five additional records to determine whether they could be unsealed, and to propose 

any necessary redactions.  See Min. Order (Apr. 30, 2019). 

On June 3, 2019, the parties submitted their report.  See Joint Report (June 3, 2019), ECF 

No. 130.  Six records, they agreed, can be unsealed in full.  Id. at 1.  For the remaining records, 

the parties have agreed on proposed redactions to be applied prior to any unsealing.  Id.2  Having 

reviewed these proposed redactions, the records will be unsealed in conformity with the parties’ 

recommendations.  In addition, the Court will unseal without any redactions the parties’ Joint 

Report and a redacted copy of the docket sheet, which is attached as Attachment A to this Order. 

Thus, upon consideration of the Joint Report, it is hereby 

ORDERED that the Clerk of the Court unseal and post to the Court’s website, without 

any redactions, ECF Nos. 71, 73, 94, 103, 104, 108, and 130; and it is further 

ORDERED that the Clerk of the Court unseal and post to the Court’s website the 

redacted versions of ECF Nos. 3, 4, 5, 8, 9, 12, 16, 27, 28, 29, 38, 45, 51, 52, 53, 55, 56, 58, 59, 

66, 67, 68, 69, 70, 74, 78, 79, 80, 81, 82, 84, 87, 92, 102, 106, 109, 114, 119, 120, 125, and 126, 

which are attached to the parties’ Joint Report (June 3, 2019), ECF No. 130; and it is further 

                                                 
2  Five filings in this case had attached as an exhibit a copy of a record that already has been made public in 

redacted form.  In each instance, the parties replaced the original exhibit with the version that has been made public.  

See Joint Report (June 3, 2019) at 1–2.  
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ORDERED that the Clerk of the Court unseal and post to the Court’s website this Order 

and a redacted copy of the docket sheet in this matter, which redacted docket sheet is attached as 

Attachment A to this Order. 

Date: June 7, 2019 

__________________________ 

BERYL A. HOWELL 

Chief Judge 



Attachment A
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 also asked the 

government to extend the subpoena’s return date to September 3, 2018.  Id.   In a letter sent later 

on August 2, the government accepted , with a slight modification on the 

return date.  The government agreed that  production of documents pursuant to the subpoena 

“is not intended to constitute either an express or implied waiver of any protections  might be 

entitled to pursuant to the FSIA,” and further stated that, while demonstration of a “compelling 

need” is not legally required to enforce a grand jury subpoena, the government here “has a 

compelling need for records that are responsive to the . . . subpoena.”  Attach. B at 1, infra.  The 

government also extended the subpoena’s return date, but only through August 10, 2018.  Id.   

After the government extended the return date to August 10, 2018,  raised a new 

concern in an August 6 email—namely, that compliance with the subpoena would  

.  According to  
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On August 14, 2018, the government sent  a letter expressing its understanding 

that the exception in  is applicable to the subpoena at issue “because the grand jury’s 

investigation, while necessarily preliminary, includes inquiry into whether the  

  The government stated 

that it had “no objection to  sharing th[at] letter, as appropriate and as consistent with 

applicable law, with any  if doing so is required at a future date to 

demonstrate   

  

, however, pushed for permission to give  even more 

information about the subpoena.  In a follow-up email to the government on August 14, 2018,  

 asked whether, in addition to providing the government’s letter to , it could also 

“share the contents of the subpoena with  (or at least disclose the name of  

), if necessary to do so to provide the  with background and 

context to the letter.”  Attach. D at 3, infra.  In response, the government stated its view that 

disclosing to  either the subpoena itself or  

 

.  As to disclosure of the letter itself, 

the government reiterated its non-objection to sharing the letter “under certain conditions,” but 

made clear its understanding that  
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To allow for a further exchange of views and to permit  to fully consider its 

options, the government agreed to an additional final extension of the return date to August 16, 

2018.  On that date, after an additional exchange of emails and a telephone conversation, Attach. 

 filed the present motion to quash, along with copies of  

 

  The Court has scheduled a hearing on the motion for September 11, 2018.   

ARGUMENT 

  has moved to quash a subpoena duly issued by a grand jury sitting in this District.  

See Fed. R. Crim. P. 17(c)(2) (providing that a “court may quash or modify [a] subpoena if 

compliance would be unreasonable or oppressive”).  In moving to quash,  does not dispute 

 

 

 

 

  Instead,  argues only (A) that it is immune from compliance under the FSIA and 

(B) that compliance would violate .   

As explained further below, both of these arguments lack merit.  The FSIA does not apply 

to criminal cases, including proceedings to enforce a grand jury subpoena.   
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A.  The Foreign Sovereign Immunities Act Does Not Bar Enforcement Of The Grand Jury 
Subpoena To  

  
1.  The FSIA Does Not Apply To Criminal Cases, Including Grand Jury Proceedings 

 The FSIA, 28 U.S.C. §§ 1330, 1602-1611, provides that “a foreign state shall be immune 

from the jurisdiction of the courts of the United States and of the States except” as the FSIA 

otherwise provides.  28 U.S.C. § 1604.  A “foreign state” is defined under the FSIA to include “an 

agency or instrumentality of a foreign state,” a term that is itself defined in the statute.  

Id. § 1603(a) and (b).   asserts (Mot. 4-5) that it qualifies as an “agency or 

instrumentality” of a foreign state under that definition because  

the government does not dispute that proposition for purposes of this proceeding.    

 immunity argument fails, however, because the FSIA does not apply to 

criminal cases.  Rather, as the Supreme Court explained more than 30 years ago, the FSIA provides 

a “comprehensive set of legal standards governing claims of immunity in every civil action against 

a foreign state.”  Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 486 (1983) (emphasis 

added); see Republic of Argentina v. NML Capital, Ltd., 134 S. Ct. 2250, 2255 (2014) (same).  

Noting that language in Verlinden, the majority of federal courts to consider the question have 

declined to presume “that Congress intended to provide foreign sovereigns with immunity from 

criminal indictment under the FSIA.”  Southway v. Central Bank of Nigeria, 198 F.3d 1210, 1214-

1215 (10th Cir. 1999) (“We are unwilling to presume that Congress intended the FSIA to govern 

district court jurisdiction in criminal matters. . . . If Congress intended [foreign state] defendants 

to be immune from criminal indictment under the FSIA, Congress should amend the FSIA to 

expressly so state.”); accord United States v. Campa, 529 F.3d 980, 1000 (11th Cir. 2008) (noting 

that court’s prior statement, in United States v. Noriega, 117 F.3d 1206, 1212 (11th Cir. 1997), 

that the FSIA “does not address ‘foreign sovereign immunity in the criminal context’”), cert. 
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denied, 557 U.S. 904 (2009); United States v. Hendron, 813 F. Supp. 973, 975 (E.D.N.Y. 1993) 

(the FSIA “contains a panoply of provisions that are consistent only with an application to civil 

cases and not to criminal proceedings”).  And in the only case to the government’s knowledge that 

considered whether the FSIA applies to a grand jury subpoena, the court held that it does not.  In 

re Grand Jury Proceeding Related to M/V Deltuva, 752 F. Supp. 2d 173, 179-80 (D.P.R. 2010) 

(“M/V Deltuva”) (refusing to quash the grand jury subpoena at issue, because “the Court sees no 

indication that Congress intended for the FSIA to govern criminal proceedings against agencies or 

instrumentalities of foreign governments”).   

That conclusion is borne out by multiple features of the FSIA’s text and structure.  The 

very first substantive provision in the FSIA, for example, affirmatively “grants federal courts 

jurisdiction over civil actions against foreign states.”  Republic of Austria v. Altmann, 541 U.S. 

677, 691 (2004) (emphasis added); see 28 U.S.C. § 1330(a) (“The district courts shall have original 

jurisdiction without regard to amount in controversy of any nonjury civil action against a foreign 

state[.]”).  In a similar vein, the FSIA’s “Findings and Declarations of Purpose” state that judicial 

resolution of foreign states’ claims to immunity would protect the rights of “foreign states and 

litigants,” 28 U.S.C. § 1602 (emphasis added), a term that “ordinarily refers to a party in a civil 

suit and not to the state or federal government as prosecutor of criminal charges.”  Hendron, 813 

F. Supp. at 975.  The statutory exceptions to immunity also indicate a uniform focus on civil cases.  

They refer to disputes over property rights, money damages, and arbitration awards, which are 

matters that arise “rarely if ever” in criminal prosecutions.  Id. (discussing 28 U.S.C. § 1605).  

Other provisions of the FSIA specify the types of damages available when a foreign state is liable, 

rules governing counterclaims filed by a foreign states, and the principles applicable to execution 

of judgments against foreign states—all of which make sense only in the context of civil litigation.  
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See id. (discussing, respectively, 28 U.S.C. §§ 1606-1607, 1609-1611).  Finally, any doubt about 

the statute’s reach is dispelled by legislative history underscoring Congress’s focus on “lawsuits” 

that are civil in character.  H.R. Rep. No. 94-1487, at 6-7 (1976); see Hendron, 813 F. Supp. at 

975 (explaining that the focus on civil suits “is confirmed by the examples given” in the House 

Report:  “a price dispute between an American business person and foreign state trading company, 

and a real estate contract dispute between an American citizen and a foreign government”); M/V 

Deltuva, 752 F. Supp. 2d at 179 (“find[ing] no indication in the legislative history . . . that Congress 

intended for the [FSIA] to govern criminal actions as well as civil actions”).   

 As  points out (Mot. 5), two courts have held, in the context of civil RICO claims, 

that the FSIA applies in criminal cases.  See Keller v. Cent. Bank of Nigeria, 277 F.3d 811, 820 

(6th Cir. 2002); Gould, Inc v. Mitsui Min. & Smelting Co., 750 F. Supp. 838, 844 (N.D. Ohio 

1990).  But those decisions do not meaningfully engage with the textual and structural features of 

the statute addressed above.  Rather, they rely on the breadth of the FSIA’s general immunity 

provision, see 28 U.S.C. § 1604 (a “foreign state shall be immune from the jurisdiction of the 

courts of the United States”), and a statement in the legislative history that the FSIA sets forth the 

exclusive standards to be used in resolving questions of a foreign state’s sovereign immunity.  See 

Keller, 277 F.3d at 819-20.  That analysis, however, runs counter to the cardinal principle—as 

applicable to the FSIA as it is to other statutes—that “statutory phrases” are not construed “in 

isolation” and that statutes must be read “as a whole.”  Samantur v. Yousuf, 560 U.S. 305, 319 

(2010) (quoting United States v. Morton, 467 U.S. 822, 828 (1984)).  For the reasons stated above, 

when the FSIA is construed “as a whole,” id., it is most naturally read not to apply in criminal 

cases, much less to immunize an instrumentality of a foreign state that does business in the United 

States from compliance with a grand jury subpoena. 
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The exclusion of criminal proceedings from the FSIA follows not only from statutory text 

and structure, but also from the FSIA’s context and purpose.  See Abramski v. United States, 134 

S. Ct. 2259, 2267 (2014) (“[W]e must (as usual) interpret the relevant words not in a vacuum, but 

with reference to the statutory context, ‘structure, history, and purpose.’”).  The underlying 

concern that prompted the enactment of the FSIA was the desire to end disparate application of 

foreign sovereign immunity standards in the executive and judicial branches of government that 

resulted in unpredictable results for litigants.  As the Supreme Court explained, under pre-FSIA 

practice, “sovereign immunity determinations were made in two different branches, subject to a 

variety of factors, sometimes including diplomatic considerations.  Not surprisingly, the governing 

standards were neither clear nor uniformly applied.”  Verlinden BV, 461 U.S. at 488.  But the 

congressional concern for establishing uniform standards and easing judicial decision-making has 

little force in the context of federal criminal prosecutions.  In the criminal context, it is axiomatic 

that the executive’s exercise of prosecutorial discretion takes into account myriad discretionary 

factors that are not fit for uniform judicial administration.  See Wayte v. United States, 470 U.S. 

598, 607 (1985) (the relevant factors—“the strength of the case, the prosecution’s general 

deterrence value, the Government’s enforcement priorities, and the case’s relationship to the 

Government’s overall enforcement plan”—“are not readily susceptible to the kind of analysis the 

courts are competent to undertake”).  And once the executive has determined to prosecute (or seek 

evidence from) an instrumentality of a foreign state, judicial evaluation of foreign-policy 

ramifications is neither necessary nor appropriate.  See Pasquantino v. United States, 544 U.S. 

349, 369 (2005) (“[B]y electing to bring this prosecution, the Executive has assessed this 

prosecution’s impact on this Nation’s relationship with [a foreign state], and concluded that it 

poses little danger of causing international friction. . . . [Judicial review] based on . . . foreign 
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policy concerns [would require courts to address] concerns that [they] have neither aptitude, 

facilities nor responsibility to evaluate.”) (internal quotation marks omitted).  Accordingly, no 

background principle or practice suggests any congressional design to substitute legislative 

standards and judicial review for the longstanding respect for prosecutorial discretion in criminal 

cases involving foreign-relations issues.   

2. If The FSIA Applied To Criminal Cases, Jurisdiction Would Still Lie Under The 
Commercial-Activity Exception 

 
 Even assuming that the FSIA applied, the FSIA provides that “[a] foreign state shall not be 

immune from the jurisdiction of courts of the United States or of the States in any case . . . in which 

the action is based upon a commercial activity carried on in the United States by the foreign state.”  

28 U.S.C. § 1605(a)(2).   
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  Accordingly, the commercial-activity 

exception affords this Court jurisdiction to enforce the subpoena even if the FSIA applied to 

criminal cases.  See M/V Deltuva, 752 F. Supp. 2d at 180 n.3. 

 

 

 

 

 

 

 

 

  Like any 

other witness subject to the Court’s jurisdiction,  is obligated to produce information 

within its possession, custody, and control.  See United States v. First Nat. City Bank, 396 F.2d 

897, 900-01 (2d Cir. 1968) (“It is no longer open to doubt that a federal court has the power to 

require the production of documents located in foreign countries if the court has in personam 

jurisdiction of the person in possession or control of the material.”).  
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CONCLUSION 

For the foregoing reasons,  motion to quash should be denied.  

Respectfully submitted,  
 
ROBERT S. MUELLER, III 
Special Counsel 
 

Dated: August 24, 2018   By:  /s/ Zainab Ahmad   
Zainab Ahmad 
Scott A.C. Meisler 
Special Counsel’s Office 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530 
Telephone:  (202) 616-0800 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

IN RE GRAND JURY SUBPOENA 
NO. 7409  

     No. 18-gj-041 

     Ex Parte and Under Seal 

GOVERNMENT’S MOTION FOR LEAVE TO FILE EX PARTE SUPPLEMENT 

The United States of America, by Robert S. Mueller, III, Special Counsel, files this motion 

for leave to file an ex parte supplement to its opposition to 

Motion to Quash Grand Jury Subpoena No. 7409.  As explained in the attached supplement, the 

government’s submission is necessary to fully explain to the Court (1) the importance of the 

requested documents to the grand jury’s investigation and (2) the unavailability of obtaining those 

documents through other means, both of which are factors that courts consider when faced with a 

claim—such as the one raised by here—that compliance with a subpoena would force a party 

to violate foreign law.  See, e.g., In re Grand Jury Subpoena Dated August 9, 2000, 218 F. Supp. 

2d 544, 554 (S.D.N.Y. 2002); see also In re Sealed Case Nos. 87-5208, 87-5209, 825 F.2d 494, 

499 (D.C. Cir. 1987) (finding it “relevant” in such circumstances to consider whether the grand 

jury would be “left empty-handed” or whether the government had “alternative means to obtain 

additional information from or through” the subpoenaed entity).   

It is appropriate that the supplement be filed ex parte for the Court’s in camera review.  

“[C]ourts often use in camera, ex parte proceedings to determine the propriety of a grand jury 

subpoena . . . when such proceedings are necessary to ensure the secrecy of ongoing grand jury 

proceedings.”  In re Sealed Case No. 98-3077, 151 F.3d 1059, 1075 (D.C. Cir. 1998).  Here, the 

government must provide detail about the nature of the grand jury’s inquiry to explain the 

importance of the subpoenaed materials to the investigation, the steps already taken in that 



 
 

2 

investigation, and the unavailability of other investigative channels at this stage.  This 

unavailability showing includes an explanation of why,  

, one alternative channel suggested by  is not viable because it would 

 

   

For these reasons, the government respectfully requests that the Court grant it leave to file 

the attached ex parte supplement to its opposition to  motion to quash and that the Court 

maintain that supplement, and this motion, under seal.  See LCrR 6.1.  In accordance with LCrR 

47(c), a proposed order accompanies this motion.  

Respectfully submitted,  
 
ROBERT S. MUELLER, III 
Special Counsel 
 

Dated: August 24, 2018   By:  /s/ Zainab Ahmad   
Zainab Ahmad 
Scott A.C. Meisler 
Special Counsel’s Office 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530 
Telephone:  (202) 616-0800 
 
Attorneys for United States of America   

 
 



 

 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
IN RE GRAND JURY SUBPOENA  
NO. 7409  

     No. 18-gj-041 
 
     Ex Parte and Under Seal 

 
ORDER 

 
This matter having come before the Court pursuant to the government’s motion for leave 

to file an ex parte supplement to its opposition to movant’s motion to quash, it is hereby 

ORDERED that the government’s motion for leave to file is GRANTED; and  

IT IS FURTHER ORDERED that the Clerk of the Court shall accept the government’s 

supplement for filing ex parte and under seal and that the government’s motion and supplement 

shall remain under seal until further order of the Court. 

 

________________    __________________________________ 
Date      THE HONORABLE BERYL A. HOWELL 
      CHIEF UNITED STATES DISTRICT JUDGE 
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CONCLUSION 

For these reasons and those set forth in the government’s opposition brief,  

motion to quash should be denied.  

Respectfully submitted, 

ROBERT S. MUELLER, III 
Special Counsel 

Dated: September 12, 2018 By:  /s/ Zainab Ahmad 
Zainab Ahmad 
Scott A.C. Meisler 
Special Counsel’s Office 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530 
Telephone:  (202) 616-0800 



ATTACHMENT: 
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